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1. PRESENTATION

The strategic objectives of consultants, measured by market participation or their
competitive market position appear unattainable in global competition without opening
up to partnerships and confronting the challenge of cultural adjustments to being
partners and competitors at the same time.

This booklet is presented in the form of a Practical Guide for consulting
executives, with recommendations for easily applied basic procedures within the context
of present world business, when dealing with the formation of strategic partnerships. It
addresses world practices and gives the details of what is applicable in each country.

Entitled STRATEGIC ALLIANCES - Principles, Steps and
Recommendations, it is aimed as a guide to FEPAC affiliated consultants when dealing
with the formation of strategic partnerships.
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2. INTRODUCTION

Strategic Alliances between companies involve complex,  negotiations and they
should be started with a strategic plan which recommend them. Available literature
describes the successful and unsuccessful cases which in the major part relate to big
partnerships at international level. Consulting companies that do not as yet have great
expertise, are not banned from the formation of partnerships, but a learning period is
necessary. Start by   making transpositions from available material and then simply
describe the actual business world, stressing the practice and principles of strategic
partnerships. Lay out the steps and development activity for the formation of the
partnership in general terms and in diverse scenarios. Study the standard partnerships
with other consulting firms, with consulting firms in other business sectors including
Research and Technological Development Centers as well as Universities.

Three (3) cases of strategic partnerships are described and show the resources
for the application in enterprises developed by partnerships such as finance engineering,
risk analysis and insurance modules.

There is also a report of the bibliography used.
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3- The business scenario in the world of today

The changes in recent years in the world economic order, especially relating to the
opening up of markets, are inevitable and irreversible, because they are  the basis of the
globalization of the  world economy and  put an end to commercial frontiers.

One of the main aspects to be considered in this process is the increase in competition
due to greater supply of products and services.  An  improvement in the quality of the
goods, and on the other hand, a negative aspect is the increase in the level of
unemployment, due to reduced  work places, with the closure of some companies which
were not able to adapt to the new economic model.

These days, the idea  spreading  throughout the world  is precisely that of decreasing
the role of the state in the economy, which is in fact being done via the privatization of
state-owned companies and the outsourcing  of  public services to private companies.
Privatizing  public companies, as well as the policy of outsourcing public services, are
inherent to globalization, as they allow the effective integration of the country into the
world economy, via inflows of private international capital, such  as investors  in
productive chains.

In the 60s and 70s the governments of developing countries were the main stimulators
of their countries’ social-economic development, and invested heavily in infra-structure.

However, in recent years this system has proved to be unsustainable to the extent that
the state has been unable to continue in the role of "great investor". Thus the
development of partnerships between the state and private capital (national or
international) are considered more efficient and flexible.

There are, however, several undefined areas in several sectors, in which the rules
governing privatization and concessions have yet to be completely established and
regulated by the governing bodies.

It is therefore clear that governments need to set up well-structured regulatory bodies so
as to ensure the viability of the implementation and effective functioning of the new
economic system.

Furthermore, the world scene has been witnessing a strong trend towards corporate
takeovers and mergers, designed to meet the demands of a highly competitive global
market in diverse areas: banking, airlines, information technology, telecommunications,
insurance services and others.  Some of these mergers or takeovers have been large-
scale and have had considerable repercussions on international economic activity.

In the case of either a merger – when two or more companies join (with consequent loss
of identity and legal status) and form a different, distinct, company – or  a takeover –
when  one company absorbs another/others (maintaining its legal status and assuming a
new identity) – there  is a prevalent tendency towards loss of identity in the first case and
reduction or extinction of decision-making power in the second.

Merger and takeover operations are undertaken for several reasons, including attempts
to expand market share; as a consequence of a successful strategic alliance; increase of
technical strength, where the overall technical resources are complementary and
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amenable to such operations; as a survival strategy for small and medium-sized
companies operating in the same sector of a competitive market; so as to reduce costs.
They possess certain characteristics.  They demand total transparency, which may not
always be present, there may be resistance from internal corporativism of the acquired
company, which may be unwilling to accept changes in the "status quo".  They involve
the surrender of a reasonable or significant degree  of power.

Two decades ago, when changes in the market resulted in the need for consulting
companies to have greater competitiveness, the options available were mergers and
takeovers.  In the frantic pace of current changes, the most common solution has been
strategic alliances of various forms between companies.

4 – Paths available to consultants on the threshold of the new millenium

4.1 – The traditional market

4.1.1 – Operating in a recogn ized specialist niche and mastery of techno logy

The traditional market of consulting firms includes a large number of public-sector
clients.  Governments and state bodies need technical, financial-economic and
environmental viability studies, basic and executive projects on the basis of which they
run a process of selection and contracting of companies from other sectors to undertake
the work.  The private sector features less in this traditional market, it contracts pre-
investment and viability studies in respect of its projects, occasionally then following the
public sector’s methods of contracting-out, up to the basic project or conceptual stage,
especially in relation to industrial installations projects which include definitions of the
processes and technology to be used and in real-estate undertakings in which the
project itself is a key element in selling.   More commonly, private investors tend to
contract packages which include planning and execution of undertakings  by a sole
company or consortium (turn-key type contract), and which may include other
consultancy services; management, supply, commissioning, starting of operation,
training of the client’s personnel.  In this type of contract, the consultant acts as sub-
contractor or associate of the main contractor, generally the Builder or Supplier who will
undertake the construction and installation.  There are instances of major consultancy
firms or consultancy consortia acting as main contractors, sub-contracting other agents.

Consultancy firms operating in the traditional market are currently feeling the effects of a
drastic reduction in public investment and, consequently, its market.  The potential
private-sector clients, those taking over form the public bodies as a result of privatization
programs and concessions, have not as yet developed the habitual use of consultancy
services in order to optimize their investments and costs, and the quality of their
services.

However, consultants who have high-level expertise and mastery of advanced
technology in a given narrow field, and are recognized experts in the same, can count on
having a secure market base sufficient to keep  them active, given that the lucrative
nature of their activity enables them to keep up to date with technological developments.
The opening up of the Brazilian market may result in new competition, breaking into their
niche. Eventually, possible partnerships between  national and international consultants,
who may possess new technology /techniques in their given area of expertise, may
arise.
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Consultants playing in a specialist or regional market may decide to continue with a
strategy of operating alone, or in consortium with other companies/firms, in traditional
consultancy activities, especially for the state sector, if in that sector sufficient
investment for the active maintenance of its market is forecast, or if in the geographical
area in which it operates (municipality, district, state), there is significant and stable
public investment potential, complemented to some extent by private investment
(industrial zones or regions, for example).

4.1.2.- Expanding traditional fields of operation

The changes in the consultancy market may indicate the need for or desirability of
consultancies, widening their fields of operation and, n particular, the nature of services
on offer to their clients.

Opportunities arise in the public sector of services not previously sought, particularly
those of management of various types of government programs, institutional
development and modernization, preparation of bid-processes for concessions and
privatizations (preparation of documentation, evaluation of bidders, viability studies of
concessions), monitoring of concessionaires, technical assistance, and others.  Some of
theses activities will require that the consultant enters into partnership with companies
from other sectors, such as organizational consultants, insurers and others, who may
complement the knowledge and skills employed.

In the private sector, companies bidding for concessions have recourse to consultants
for the analysis of the terms of the contract and the preparation for the bid.  Work prior to
the bid is paid for on the basis of its actual cost,  as opposed to  the  work done in
pursuance of the contracting of the consultant for subsequent development of related
projects, management of the performance of the contract and other consultancy
activities to be undertaken if the bid is successful.  It amounts to a partnership between
the consultant and concessionaire in the preparation for the new business, including
possible participation by the consultant in the operation of the object of the concession
(operation of a highway or sewerage system, for example).

A consultancy which has historically operated only on a national level may decide to
make efforts to seek business abroad or set up a partnership with a company which
operates abroad. Such partnerships may bring together expertise, managerial and
business capacity, expertise in an area which is of interest to one of the partners, and in
which it lacks such expertise.  Such a partnership may be formed with a Brazilian or
foreign firm, with a view to operating in markets in the partners' respective countries or in
other markets.

All the situations set out above in which there may be expansion of the field of expertise,
geographically-defined areas of operation and a range of services on offer by the
consultant may lead to several types of short- or long-term/permanent partnerships.

Long-term associations may eventually lead to merger or acquisition of companies, so
that they operate at a higher level, in terms of size and complexity of work. Mergers and
acquisitions of companies of all sizes have been increasing in frequency all over the
world, some amounting to major mergers,  having an international impact and affecting
the planet's major stock-markets.
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Such operations are traditionally infrequent in the consultancy field, due to the
personalized or family-business type structure of many consultancy firms. A future
change in this pattern is likely, with firms establishing consortium-type partnerships,
based on close cooperation not previously encountered in the sector.
We shall deal below with the types of partnerships suitable for each situation and
business  requirement.

4.1.3 ± Preparation for large-scale projects and more advanced techno logy

A consultancy which decides to implement business generating policies, to broaden the
range of services it offers as well as its geographic operational area, and is open to
possible partnerships in order to increase its size and competitiveness, will need to be
prepared to take on a new corporate profile.

The implementation of new corporate management principles and models will be
necessary to make viable pro-active updating which may then engender and establish
new partnerships and cultivate more business.

One facet of increasing importance in the management of a consultancy is quality,
particularly in relation to contracts and partnerships which involve foreign companies
from countries where quality management is a common requisite which is normally met.
The process which is most commonly adopted nowadays is the implementation of a
quality management system which leads to certification by a certifying agency which
complies with the norms of the ISO series.  Implementation of the system is extremely
onerous and the procedures relating to quality management (control) in the company
affect the cost of the service provided.  Such increase in costs is not always appreciated
by the consultancy’s client, and it may be necessary to explain the importance of quality
when considering expenditure on consultancy services.  There are alternative quality
certification systems which are in use in several countries and which may be more
appropriate and less onerous for firms, whilst  at the same time being acceptable to
clients and potential partners and producing satisfactory results.  Reference may be
made in available literature to “certification by equals” or other quality orientated
procedures.  Independently of the need for quality control in certain given situations,
consulting firms currently tend to implement some quality management system in order
to reduce the incidence of error in projects and consequent re-doing of work with
associated effects on operational costs and the company’s image in the market.

Consultants also need to be up to date with technology, and their employees need to be
well trained and capable.   Most consultants are currently made up of a reduced, highly
qualified workforce, with in-depth experience of the work of companies within their field
of expertise, complemented, in respect of each new contract, by professionals hired
specifically to achieve its objectives.

This being so, the core-team will need to be constantly trained and updated in fast-
developing practices, particularly in the IT field, so that they can confidently  coordinate
the teams established for each contract.  Technical expertise in a given area is the
element which will increase the consultancy’s value as a potential partner. In some
instances, it will be the decisive element leading to a venture which involves partners,
particularly foreign company ones.
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Universities have a significant role in the training of professionals.  There has however
been a lack of dialog between companies and universities, with the result that the
training programs on offer are inadequate and do not meet current requirements.

The technological updating of the company requires mastery of each new generation of
IT equipment and programs, indispensable for the undertaking of projects, management
and other related consultancy activities.

In many countries credit on favorable terms is made available for technological
development, which is considered to be in the national interest.  The cost of this very
necessary and constant updating should be taken into account when budgeting and
should be seen as input costs which are compensated for by the quality of work
produced.

Consultancy partnerships have been set up specifically with a view to making the most
of investment in technological updating and development, and for the implementation of
a quality management system.  The cost of such programs is apportioned between the
two companies, with good results.

Consultants also seek to form partnerships with research centers, which enables them to
use specialist equipment and installations which it is not otherwise possible or
convenient for them to obtain. Such partnerships, if made workable, may prove decisive
for the practical mastery of technology by the consultancy and may generate new
business.

Consultancy partnerships may also be useful to set up a business unit to deal with the
business or undertaking in question.  The most common format is that of a consortium,
set up on a temporary basis for the performance of a specific function or business; or of
a long-term nature, for an indeterminate period, in specific areas or types of activity.  In
this case, the companies agree to act according to the terms of the consortium so far as
the contracts or business which are its (the consortium's) objectives  are concerned,
without prejudice to their activities in other operational areas in which they are active.

In addition to the additional capacity the consortium presents, this type of partnership
may lead to a reduction in operational costs as a result of shared use of equipment or
installations, administrative support and other related advantages. We shall set out
below the types of contracts which govern partnerships of this nature.

4.1.4 – Competition with Universities and Research Centers

There is increased market competition between universities/research centers and
engineering consultancy firms.  The former (governmental or non-governmental
organizations) have even been allowed to participate in public tenders (in contravention
of legislation) on the same as private companies, without due attention being paid to the
inherent inequalities which undermine competition.  The justification offered used to be
that such entities had a legal right to be contracted, without submitting to a process of
tender, being prestigious and recognized non-profit entities.

There is no legal impediment to the contracting by the private sector of a university or
research center.  The latter have, in turn, increased their marketing activity, offering
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services within the provenance of Engineering Consultancy firms, in direct market
competition.

Evaluation made, in-depth or otherwise, suggests that whilst they have highly  qualified
professionals,  an academic culture predominates in such organizations, and they lack
the managerial capacity and flexible organizational structure of private companies,
characteristics which are essential to ensure the best possible results in the contracted
work.

On the other hand, consulting firms are currently unable to maintain the level of
investment which previously enabled them to develop technologies, and arrange
advanced level training both at home and abroad for their staff, thus keeping abreast of
scientific and technological developments.  They are currently feeling the effects of this
change, which can prove fatal in an open, highly competitive market, particularly in
sectors which require more complex,  technology.

This scenario appears to lead to agreements which result in mutually beneficial
partnerships.

There are signs of complementary skills which if brought into use may create a synergy
capable of increasing the partners' competitiveness, by means of associations or
consortia between companies, universities and research centers.

4.2 ± New demands and the new shape of the market

4.2.1 ± Participation in “ turn-key” contracts

We have previously mentioned the tendency towards the contracting out of public and
principally private sector projects on a turn-key basis (wholesale undertaking of the
work).  In this type of contract the client chooses a company to resolve its problem:
expansion  of its production capacity or modernization of its processes and/or of its
industrial plant; or the setting up of a transport or sewerage system to meet a given
demand; or the undertaking of a leisure and tourism project.  It is necessary in this
context to hire a company/firm which completes feasibility studies, the planning stages,
carries out the construction or installation work, acquires and installs equipment,
performing the tasks as a team, the company/firm's activities extending to the training of
personnel involved in the project, technical assistance and maintenance.

The Consultancy may be asked by a Builder to act merely as a service-provider, or to
become an associate, taking a share in the risks inherent in the contract; in other words,
the driving force behind the setting up of a consortium which proposes to undertake the
work.  In this case, it will take the initiative  in analyzing the business, finding partners,
defining the consortium which brings together the agents necessary to cover al the
activities demanded by the client.  It may be the leader of the consortium.

In previous instances, major Consultants have acted as ªmain contractor”, with some
form of backing from or partnership with financial institutions and/or insurers, taking on
the risks inherent in the contract, sub-contracting  a Builder, Suppliers and other goods
and services providers, without departing from the role of Consultancy.  It's the high level
limit of consultancy activity.
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In all reported cases, in which the Consultancy is associated with other companies in
order to participate in the risks of the business, the main problem encountered is that of
responsibility and offer of guarantees. The  extent of the Consultancy's participation in
the contract, in economic terms, is very limited.  It is however responsible for the
success or failure of the contract, which depends on the quality of its planning or
managerial services, which are consistently susceptible to errors bearing consequences
disproportional to its share in the business.

The contracting party usually requires joint-liability in respect of all consortium partners,
however the consultancy does not normally have assets which correspond to such
responsibilities.  The clients normally require that ªperformance bonds” be obtained.  It is
not always easy to obtain such bonds with wide-enough cover.  It is not possible to offer
counter-guarantees.  The Consultancy will not wish to take on the whole risk of the
contract as problems may arise from errors committed by its partners.  This impasse is
common.  The apportioning of responsibility and the offering of guarantees are subjects
of debate at international level.

The following are of fundamental importance in this context the company's technical and
managerial record, its good accident and performance record throughout the period of its
existence, proven ethical standards, established and up and running duly certified quality
control system. Such credentials may overcome the impediment to the offering of
guarantees posed by lack of assets.

4.2.2 ± Participation in privatization p rograms and granting of public sector
service concess ions

The trend towards the reduction of the role of the State in the provision of certain types
of public services, especially those related to infrastructure, has generated privatization
programs in respect of state owned steel, energy, road/rail/waterway transport, urban
transport, sewerage, petroleum, petro-chemical and other companies, and concessions
in respect of the setting up and/or operation of road, transport, port terminal, rail and
other systems, in almost all countries of the region.

A new field of Consultancy activities has therefore emerged, as previously mentioned.

These new services, to some extentsimilar to the traditional ones, are provided to the
Conceding Powers (governments) and the economic groups that acquired privatized
companies or Concessionaires that operate concessions.

In privatization programs, the first step is assessment of the company being sold off and
the preparation of the Tender Documentation.  The assessment pre-supposes some
form of partnership between Engineering Consultants (evaluation of the company's
installations and assets) and Business Consultants (economic-financial evaluation).
Dual-contracting by the State or the body responsible for the privatization program has
become commonplace.  Such a partnership generates a consortium which can carry out
a more rational and integrated evaluation.  Assistance in preparing the Tender
Documentation may be included in the contact.

The same analysis is carried out by the bidders for state-owned company. They may
need the services of a Consultancy in order to revise the Tender Documentation or to
formulate secondary analyses based on different methodology.  In this case,
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participation by the Consultancy in the bid process may be proposed.  It is usual for the
Consultancy to be paid solely for the direct cost of analysis of the business and
preparation of the bid, the precise level of remuneration depending on the outcome of
the Tender, with or without agreement as to its future role as provider of other services
post-privatization.

The same activities are undertaken by Consultants in Concession programs and the
Concessionaires may require further services post-concession.

The Consultancy may be contracted by the Concessionaire to provide typical
consultancy services: engineering and studies and projects are usually required
throughout the lifespan of the concession if the Concessionaire's role includes the
undertaking of construction projects or maintenance.  Management of the Concession
and actual operation of the conceded system may fall to the Consultancy by way of
contracting, and may include, for example: charging tolls, controlling the weight-load of
vehicles, supervision of highway maintenance and conservation, operation of a
sewerage system, including control of water-loss, registration of consumers and
administration of billing, monitoring of expansion and maintenance work, and other
activities which are, as yet not common consultancy practice.

Consultants should be contracted by the conceding authorities (governments or their
regulatory agents)to monitor the performance of the Concessionaire in the undertaking
of its contractual obligations.  Such monitoring is absolutely essential and there have
been unfortunate occurrences, with significant public repercussions,  in concessions
where such control was not implemented, or was incompetently performed.  We know of
instances of monitoring being delegated to Universities, the work being assigned to
newly-qualified and inexperienced professionals, or even non-qualified trainees.

Even if they were to employ competent professionals, they would still lack the
management structure which a firm of Consultants brings to its operational field, and
without which the monitoring is precarious and therefore ineffective.

The work opportunities related to Concession programs can highlight the mutual-
convenience of partnerships between Consultants, so as to complement the specialties
involved.

Joining the consortium which took on the concession is another way for Consultants to
become involved in the process.  They acquire a share of the risks of the business,
which is seen by the other partners as a guarantee of quality , with consequent reduction
in operational and project costs, given that all players in a partnership are focussed on
the goal of maximum profit.

The Consultants may be the organizers of the consortium which will bid for the
concession, bringing together partners (Builder, Financial Agent or Fund and others)
who recognize the Consultants' mastery of the technology involved and experience in
the objectives set out in the concession.

4.3 ± The role of Consultancy in generating business

Consultants may, based on their experiences of these various forms of partnership, and
bearing in mind new opportunities and types of consultancy services, move on to the
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most advanced step in the evolution of the activity of this sector.  They assume a
protagonist stance in relation to the generation of new business.  There is nothing to
prevent this initiative if the Engineering Company obtains  adequate financial backing via
association with banks, funds, insurers and other partners.  If it become protagonist, it
takes on the responsibility of forming the group which will carry out the work, and
organizes the respective project finance, and establishes the consortium, whether or not
becoming a member of the same. As previously mentioned, it may even act as main
contractor, subcontracting  Builders or Assemblers  to execute the enterprise,  under its
management and responsibility.
Firms that  already assume such role in generating business are already known,
generally through  any of the different forms of partnership already mentioned.

As also previously mentioned, public service concessions are an area in which these
partnerships may arise as a result of protagonist action on the part of the Consultants.
Other private enterprises may arise from the firm's ability to spot the viability of
responding to a particular social demand or the needs of a potential client thus taking the
initiative of creating the solution and ªselling” it to the investor or conceding authority by
demonstrating its profitability, safe return on investment, guaranteed satisfaction of
popular demand and an opportunity to undertake the project, as appropriate.

4.3.1 ± Business generating strategies

The protagonist approach to business generation requires preparation and eventually,
the restructuring of the company. If the company has previously followed more traditional
approaches, responding to notices and invitations to tender either themselves or on
behalf of private clients, pro-active initiative in creating or attracting new business
represents a radical change in the company's strategies.

It would seem advisable for the company to set up a business generating nucleus, which
has functions which are separate from the company's routine activities.  The
professional in charge of the development of this activity should be an executive
negotiator, who knows the market and has solid experience in the areas in which
potential partners and clients operate.

This business generation nucleus is responsible for the on-going search for ostensible
demand (advertisement of preparatory±phase concessions, policies and programs
aimed at stimulating certain sectors - for example: tourism, agro-industry, housing,
export ± published market research, etc) and non-ostensible demands (public service
needs and demands, commercial investment in possible demand, perceived
opportunities arising from commercial contacts, eventual sponsoring of market research,
etc.).

Once a business opportunity is discovered, consultation and commercial contacts with
possible partners takes place either with a view to setting up a business group to try and
obtain the concession, with or without the Consultant being a member of the consortium,
or to set up a project, based on preliminary feasibility studies undertaken by the
Consultant; or with potential clients, to whom the Consultants would offer potential
solutions to a problem it detected  (be it a complex,  modernization of an industrial
process; or investment in electricity auto-generation in the face of possible power cuts;
or a simple solution to the treatment of residual pollutants so as to avoid announced
penalties; or energy conservation in the face of price increases).
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4.3.2 Feasibility studies and financial engineering

The Consultant will need to carry out onerous work in order to make the proposed
business a reality, the costs should be met by the parties involved, the partners in the
bid process or the project formulated on the initiative of the Consultant; the work
includes technical, economic, financial and environmental feasibility studies, projects or
other services, for the potential business, or an analysis of the studies and projects
presented in concession tender documentation.

The forms of remuneration for this work were set out earlier, either in the case of the
Consultant joining the group being set up or being the organizer without becoming a
partner.

In setting up the business or taking part in the bid for a concession the financial
engineering required is sometimes complex, .  The preparation of the project finance,
which makes the participation of the Consultant and its partners in the business viable is
a new specialty which needs to be mastered by Consultants.  It is, in many cases the
key to the success of the undertaking.

On the other hand, the Consultant may be asked to present performance bond type
guarantees and insurance, and to assume civil and professional liability, in order to be
able to participate and share in the risks of the business.  These questions are not
entirely resolved, as was pointed out above.

We set out below a detailed guide to the various types of financial engineering,
insurance and guarantees.  The “project finance” can make the issuing of guarantees
viable.  It may present the actual undertaking and financial return generated by it a
guarantee for the finance necessary for its execution or implementation.
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5 - Strategic alliances and partnerships

5.1 ± Consultancy-Consultancy partnership modes

Alliances between consultancy firms, whether or not they share the same specialty,
which do not necessitate a merger or acquisition, have historically been characterized by
the setting up of circumstantial and temporary partnerships.  They have been and
continue to be adequate for large-scale projects and projects undertaken abroad.
However, long-term alliances should be seen as one of the viable options available to
consultancy firms to enable them to continue participating in a globalized business
world, in competition on an equal footing with foreign companies, which, for the most
part, are also “consortia”.

The principal requisite for alliances between consultancies is the search for synergy and
greater gains than losses for both players.  The new organization formed by the alliance
will be on a larger scale  than the partners due to the increase in the number of players
and an increase of capital and turnover.  In relation to the market the benefits arise from
complementarity, from the widening of the geographical area, from joint-funding of
marketing and the motivation to conquer new business generated by the partnership.
So far as technical capacity is concerned, the consequences are the strengthening of
the business track record and an increase and more diversity of technical qualification.
Additionally, as a result of the increase in size of the operation, the increase of financial-
economic capacity, due to a reduction in costs, widening of guarantees, improvement of
the relationship with financial institutions and possible compensation of accounting
indicators.

The key-principles for long-term alliances are synergy with gains which outweigh losses
to the partners; the business plan of the team, which should clearly set out the roles of
each of the parties as well as the partners’ strategies and objectives; the institutional
stability to be attained via clarity as to who does what (technical competence),
management rules and apportioning of capital, the stability of the relationship (mutual
confidence) and the concerted effort to be made by all partners.

The alliances are preceded, or rather, they are the consequence of Strategic Planning
by each firm, where such synergy is the only means of attaining the desired objectives.

5.2 ± Inter-sector partnership modes

Inter-sector partnerships will offer firms greater flexibility in their operations, leading to
new products and new markets.  A thorough analysis of the sum total of human and
material resources is necessary in order to rationalize the acts and interests of each
party.  Two or more consultancies may form an intra-sector partnership in order to
subsequently promote the inter-sectoral partnership necessary in order to generate new
business.

Two questions arise: a) With whom should an association be formed? The choice is
fundamental for the eventual success of the partnership.  The partners need to be the
best.  The most competitive.  The ones that have the best talent for business-success. b)
What do we have to offer the alliance?  The consultancy must make itself needed, either
by virtue of its own technology, or because it is already pre-associated with a company
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which has the technology necessary for the business; or because it has in-depth
knowledge of the final client's needs, so that it can offer the alliance a distinct quality.

Private clients do not generally look for separate design and execution packages.  They
prefer one complete package.  They want their business ready, up and running, with a
trained workforce and a maintenance guarantee.  ªTurn-key” type contracts are now
commonplace.  Or they require partners in order to make their investment viable.
Opportunities arise therefore for associations between consultancy firms and companies
from other sectors, construction companies, assembly plants, equipment suppliers,
financial investors, who, on being partners in a business, are able to take on the risks
and make the undertaking viable.

5.3 ± Modes of partnership between Consultancies and Research
Centers/Universities

-  transitory;
-  long-term;

Joint ventures or partnerships may be made on similar basis of those between
consulting  companies. The contractual conditions are set out in this booklet.
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6.  Phases and Steps to forming a partnership

6.1 ± Phases to forming a partnership

With considerable experience in forming strategic partnerships, John R. Harbison
and Peter Pekar Jr. identified four essential phases in the partnership formation: 1)
Identification: Define strategy and objectives/Select Partners; 2) Evaluation: Evaluate
key negotiable points and start up/ Define the opportunity/ Evaluate impact on share
holders (owners); 3) Negotiation: Evaluate the bargaining power/Plan the integration;
and lastly 4) Implementation: Plan the integration (simultaneously with the negotiation)/
implementation.

6.2 – Implementation steps

1 - Define strategies and objectives:

·  Companies normally arrive at their own decision with regard to their personal
independent capacity for success and whether it is advantageous to develop in house
expertise or form a partnership or even an external acquisition to cover such
professional skills that may be lacking.

·  Companies know the value generated by an alliance and why each partner cannot
achieve on his own such value in an effective way.

·  They analyze the available resources and evaluate if they have the basic
working requirements.

·  They identify the potentials and important market characteristics and the role that a
partnership may develop in order to best meet these market conditions.

 
·  They know which are the principal operational weaknesses in relation to the range of

requirements, mainly with partnerships formed to search for and develop new
markets. A partnership can fulfill certain requirements which are missing but many
partnerships fail due to not overcoming other important weaknesses.

2 ± Selecting the partners

·  Assume an active position, by doing so allows a company to eliminate inadequate
partners and study in depth the strengths of the available remaining ones and what
the options are that a selection of different partners  could  offer.

 
·  Analyze in minute detail the previous partnerships that the  potential partner has had.
 
·  Take into consideration the requirements of each partner in order to  build a

relationship based on trust and start negotiations on a solid basis.
 
·  Be aware of reactions from each partner, and  being able to see things from their

point of view can be helpful to maintain communications open when difficulties arise.
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3 – Evaluate the negotiable starting p oints

·  Evaluate their content and the potential they have to be differentials in the
partnership.

 
·  Define what can be offered, by whom and how the ownership of the partnership

would be divided, be it by owner participation in net worth or not.
 
·  Understand the potential advantage of the partnership products over the existing

ones; examine the aspects involved vis a vis client perspective.
 
·  Quantify the creation of value and its source. Many negotiations in forming a

partnership fail because the parties are not able to be explicit from the start in
determining what value will be created by the partnership and in which way it would
be greater than that obtained by  independent means.

 
·  Recognize the disadvantages that may result from the partnership in order  to avoid

surprises and deceptions and ways of dealing with them on a professional basis
rather than an emotional one.

4 – Define  the oppo rtunities

·  Make deep opportunity studies.
 
·  Quantify opportunity parameters.
 
·  The procedures for opportunity evaluation varies from one sector to another sector

and from  one market to another.

5 – Evaluate the impact on shareholders (owners)

·  Evaluation must be broad and cover not only  the parties involved  –
investors,   workers, suppliers, clients etc – but also regulatory body and union
issues.

·  The evaluation should also take into consideration what should be done to  allay
identified concerns.

6 – Evaluate bargaining p ower

·  Clearly define the contribution of the capabilities and essential processes necessary
for the formation of a successful  partnership.

 
·  Protect the company’s central resources and explain to a potential partner which they

are and the reason for protecting them.
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• Study the style of negotiation, the partners backgrounds and analyze the other
partnerships that the company may have had.

 
• Find out if the other company is interested in the partnership, and what strategic and

non strategic benefits it is looking for.
 
• Evaluate the type and size of the resources and the commitment the company will

bring to the potential partnership.

7 – Planning and integration

• Structure the partnership in such a way as to meet the requirements of the
partnership and not those of the partners.

 
• Designate competent managers for the length of the partnership and have salary and

investment tied in with results.
 
• Rigorously tie the strategic objectives to budgeting and resources, adopting a

periodic revision process and also establishing manager authority and responsibility.
 
• Clearly define dissolution procedures, penalty clauses and obligations in the event

one of the partners gives up.

8 – Implementing the partnership

• Create a  flexible and lean organizational structure.
 
• Base the partnership structure and its processes on strategies and requirements of

the partnership rather than the strategies and  requirements of the partners.

• Follow the reactions of the competition to the partnership as well  as watching its own
progress.

• Prepare detailed programs and working tools with periodic revision.

• Rely on open communications to guarantee flexibility when resolving certain
questions rather than referring only to the original partnership agreement for
orientation.

 
7. Strategic alliances in consulting businesses

7.1 ± Alliance Legal Structure

The legal structure most suited to an alliance depends on the accommodation of
the interests of all the participants, which involves not only the decision to form a new
company, but also modification of contracts between the participants and third parties.

a) criteria for the choice of the company format or alliance is done without the formation
of a distinct company when taking into account the following factors:
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·  the number of participants and their objectives;
·  state participation;
·  the cost of capital and the projected profit;
·  ways of obtaining capital resources;
·  choice of the type of  partnership of SPC, where necessary.

b) definition of the main contract between the participants, as follows:

·  guarantees to be given to financers;
·  inter sponsorship and intercreditor agreements;
·  suppliers and builders participation;
·  definition of covenants;
·  competition between sponsors or participants and the partnership’s own business.

c) consultation and contacts with third parties to obtain information such as:

·  demands of the domestic and international regulating bodies;
·  fiscal situation of the participants;
·  political jurisdiction of the alliance.

The most common alternatives for the legal structure in company organization are:

a) specific purpose companies (SPC): are found in the formation of a distinct company
to that of the mother company or to make formal financing to a specific project
(project financing), and

b) alliance:  consortium or condominium.

The alternatives for the choice of the type of legal structure for companies are
determined by laws which identify the company activity and by the tax and regulatory
bodies in each country, as follows:

·  legislation which establishes the eligible legal structures, which define what
companies may or may not do;

·  official accounting methods;
·  tax ruling and fiscal incentives;
·  the directives of the Securities  Exchange Commission – SEC, and
·  the rules laid down by the Central Banks – or  equivalent institution –  of  each

country.

Anglo-Saxon foreign companies have difficulty in understanding the legal
alternatives in Latin American countries  should take into account diverse factors
(specially fiscal and of a legal process nature) however all the commercial institutes that
exist in their countries of origin could be reproduced in every country with adaptations.

The alternatives for the choice of the legal structure for North American
companies are equally tied to the laws that govern the company activity and the tax and
regulamentory rules laid down by the authorities as follows:

·  commercial legislation defines what a company may or may not do;
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·  the regulations laid out by  FASB - Financial Accounting Standards Board, and by the
Accounting Principles Board   – counseling       group of the American Institute of
Certified Public Accountants – AICPA – establish specific guidance for fundamental
principles of accounting, presentation and financial behavior of the company;

·  the Internal Revenue Service establishes the rules for income taxation and the
utilization of fiscal incentives;

·  The Securities  Exchange Commission – SEC regulates the corporate access to the
capital markets by stipulating obligations in order to give adequate protection to
investors.

The above options must be taken bearing in mind the definition of the legal
structure, characteristics, advantages and disadvantages of each alternative, taking into
account, as far as the objectives of the partnership are concerned:

·  The ownership of the assets;
·  The operational characteristics;
·  The management;
·  The sharing of costs and benefits;
·  Participant obligation establishment;
·  Participant limit of responsibility;
·  General input and utilization as a whole and by the partners;
·  Accounting methods for minority, medium and controlling participation, and
·  Tax liabilities.

7.1.1 – Special Purpose Company (SPC)

These are partnerships created solely in order to give legal status to a project and its
cashflow.  The risk to investors is limited to the quality of the credits to which the SPC
holds title.  They are also known as Specific Purpose Vehicles (SPV) or by the
abbreviation in English SPC (Special Purpose Company).

It is common for each interest group to have its own SPC, so that layout-plan of
participants in a project resembles a tree with several SPCs. SPCs may alternatively
come together as a consortium, falling short of forming a partnership in the strict sense
of the word, in order to manage the project.

Banks and law firms commonly have various partnerships set up for this purpose,
existing only on paper (shelf companies), previously established and awaiting a project
in which they may be utilized.  As it is a neutral vehicle, its share capital is merely
symbolic while it awaits its objects.

The specific proposed partnerships are usually public companies or a limited liability
partnership by quotas although you can find partnerships in which some partners are
passive, however, all of them always following the established legislation of each
country.

A) Partnership by limited liability by quo tas
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Decree no 3,708 of January 10th 1919  which first introduced a partnership of limited
liability by quotas  could not define the  details  of the law neither could the Commercial
Code which lays down the  general outlines of partnerships under Brazilian Law define it
so it remained doctrinal rather than conceptual. The partnership of limited liability by
quotas is that which is formed by two people or by two companies whereby all partners
can participate in the administration of the company (or respecting the terms laid out in
the partnership charter) as well as replying in a limited form  as far the partnership or
third parties is concerned and limited by the amount of capital  participation that each
one holds. As a subsidiary to the Decree and the law of  partnership by shares may be
used.

The assets are owned by the partnership as well as the liabilities of the project. The
(SPC)  partnership will be the basic contractor of the rights and obligations of the project.
Although it only exists on paper awaiting a project,  limited liability  partnerships by
quotas will always be used as they are cheaper and easier to maintain.

The (SPC) partnership manages the project and operates it, or coordinates the
operation when it is divided into sub operators. The manager(s)  cited in the partnership
charter is (are) the executive(s) of the project and is (are) appointed directly by the
holders of the capital who are the quotaholder partners.

The appo rtion ing of costs and benefits is done as a clause of the partnership charter
or determined by way of agreed contracts between  SPC and other interested parties.
These contracts, as is the case of other partnerships, normally covers the conclusion,
material purchase, sales of production, financing and complementary agreements to
cover the obligations of the project and service the debt.

The obligations of the participants, if partners, are defined in the social contract or in
agreement with share holders or in parallel contracts as will be shown further on. When
there is a necessity for recourse of the partners or cooperative guarantees ,they may be
required to offer security or caution by the SPE, be it in whole or proportional, in
accordance with creditor negotiations.

The  respon sibility  of the partners is, in legal terms  limited to the value of the
registered capital except where in the case of the company there was abuse of rights,
abuse of power, partnership charter violation or breaking the law. As has been stated
here cases of company malpractice are becoming an unknown risk factor specially when
dealing with labor legislation, fiscal and bankruptcy. A great amount of attention must be
given to the existence of “drawer contracts” or in other words addendums to the
partnership charter  which are not properly registered in the due bodies or the Board of
Trade Registry. If a member belongs to the partnership by means of an unregistered
document, he will be considered a hidden partner with unlimited responsibility.

The partnership of limited liability  by quotas  is based on jurisprudence of many
countries that have both person and capital mixed partnerships.
This means there are articles referring to the transferability of shares and the
participation of heirs (for example) so by determining that  what is important is the
“entity”  of the partnership, be it by people or combined capital. This definition is very
important for many legal reasons, such as whether the quotas may be judicially withheld
for debt coverage or not.
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However what is more important is that a partnership of limited liability by quotas is not
very transparent to third parties and therefore they cannot issue bonds for obtaining
resources in the market. This therefore demands that any resources obtained for the
project must be made by the partners or through loans. This requirement defines in
the majority of cases the convenience or not of using this type of partnership for an SPC.

In project finance operations where you presume the participation of various investors
the above partnership format is substituted for a ªsociedade  anonimaº as soon as it’s
base structure has been defined. The existence of creditors  imposes in practice that the
ªsociedade anonimaº in the initial stage of obtaining finance is better by being more
transparent. However, where they are project vehicles for obtaining foreign financing
instead of local, then this type of partnership becomes the best choice. On the other
hand as the power of the contract clauses is stronger than the companies, a minor
shareholder may demand the use of his power of veto (for example) in more important
decisions of the project.

In relation to accounting functions we can try and simplify by saying there are three
basic suppositions:

·  Participation with less than ten percent with no effective control, investment issues,
without proportional consolidation of assets, receivables and project costs.

 
·  Participation with ten percent or more with no effective control (associated

companies); proportional consolidation of assets, receivables or project costs.

·  Participation with more than fifty percent and/or effective control:  proportional
consolidation of assets, receivables and project costs.

Project profits are in the majority of coun tries taxed to the company with
dividends being taxed to the partners as capital gains. In Brazil, contrary to certain
types of limited liability partnerships by quotas in other countries, it is more common to
have more fiscal advantages for the shareholders of ªsociedade anonimaº.

The biggest advantages for a limited liability partnership by quotas as a means of risk
removal is its simplicity, flexibility and low cost. We must also remember that there is no
requirement to publish financial statements which maintains the information hidden  from
the competition and does not show the formation of capital reserves, which improves the
distribution of dividends. Another advantage in international operations in certain
countries’ legislation is the existence of fiscal advantages when dealing with the export
of services. The principal disadvantage is the lack of transparency creating the
impossibility of issuing bonds.

B) “ Sociedades Anon imas” (Limited Liability Corporations)
or Companies

In accordance with law 6,404 of December 15th 1976 ªsociedade anonimaº or ªcompanyº
is that which is formed by two or more people or entities of a mercantile nature ,where
the capital is divided in shares, and the responsibility of all the partners be it to the
partnership or to third parties is limited to the value of issued subscribed or purchased
shares. Another fundamental characteristic of this study is the issuance of securities.  As
a general practice you may say that the company or ªsociedade anonimaº is always
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more expensive and more complex,  to maintain than a limited liability partnership by
quotas, and you can only  justify its utilization by its rules of transparency which allow
you to go to the market to obtain third party financing or fiscal advantages.

Asset ownership belongs to the partnership, which also has all liabilities of the project.
The partnership will be the basic contractor of the obligations and rights related to the
project. It is certainly the most common type of partnership for the ease of security with
risk separation  and also the following of the project by the creditors and investors. It is
also the best type which lends itself to  the participation of various funds, fundamental to
the Brazilian capitalization system.

The partnership (SPC) manages and operates the project, or coordinates when divided
into various sub-operators. The managers of the project will be indicated by the
members through shareholders meetings that elect the members of the Administrative
Counsel (if needed) or the Board of Directors. It has been common to constitute a
holding partnership (controller) for each group in the form of a limited liability partnership
by quotas.

The appo rtion ing of costs and benefits is done as a result of the shareholders
agreement, of the percentage of registered capital (or only voting capital), or determined
in view of the signed contracts between the SPC and the interested parties. These
contracts as in the case of other   contract partnerships normally encompass conclusion,
purchase of materials, sales of production, financing, complimentary agreements to
cover the obligations with the project and service of the debt.

The obligations of the participants, if shareholders, will be defined in the by-laws or in
shareholders agreements and if not, then in parallel contracts, as we will see further on.
When there is a need for returns to the shareholders or corporate guarantees, they may
be called upon to offer securities or caution as per the obligations of the SPC in whole or
in part in accordance with creditor negotiations.  Although the legal risk is smaller in the
company than in a limited liability partnership by quotas, this does not need to be taken
into consideration when constituting the corporate guarantees.

The respon sibility of the partners is, in legal terms, limited to the value of issued shares
either subscribed or bought except in the case of abuse of rights (to majors or minors)
abuse of power, violation of the statutes or the law. We repeat yet again these cases of
disconsideration to the company are becoming an unknown risk factor, specially in the
cases involving legislation, labor, fiscal and bankruptcy.

The sociedade anonima is conceived as a capital partnership with different
characteristics for open or closed capital It is not necessary to characterize closed
company as in principle they all are. We need to characterize only the open companies
in the case where they have securities (shares, debentures or commercial papers)
negotiated on the stock or open market and they are registered with the  proper
authorities or the Securities  Exchange Commission (SEC).  This definition could be
important for many legal reasons, such as the possibility of limiting  third party share
negotiation, the type of shares, the obligations of the Administrative Counsel, the need
of public offer, and hundreds of other details. Again, the choice between an open or a
closed company must be taken due to cost/benefit.  It is always cheaper to have a
closed company unless there is a need  to go to the market, obtain public funding or
from  institutional investors (which is more probable in Brazil's case).  Nobody will be
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interested in securities if they don't have a secondary market which will guarantee
liquidity. Besides the shareholders it is common that a S.A. issues bonds in the market
to secure necessary funding for the project.

In relation to accounting functions we can try and simplify by saying there are three
basic suppositions:

·  Participation with less than ten percent, with no effective control; investment issues
without proportional consolidation of assets, receivables and project costs.

 
·  Participation with ten percent or more with no effective control (associated

companies); proportional consolidation of assets, receivables and project costs, and

·  Participation with more than fifty percent and/or effective control: proportional
consolidation of assets, receivables and project costs

Project profit is taxed to the company and dividends to the shareholders are also
taxed  as capital gains. Under Brazilian legislation there are more advantages for a
sociedade anonima  and its shareholders.

The main  advantages of the company or S.A. is the transparency (clear rules for the
preparation of financial statements) and the possibility to issue securities. For this
reason the companies or S.A. generate more credibility with the creditors that at times
ties the financing to the transformation of the SPV for shares in a company or S.A. The
main disadvantages is the elevated maintenance cost and the rigid rules to which it is
submitted (which normally demands the forming of share holder agreements to
determine the rules which involve confidentiality.

C) Partnership by way of Participation (in which some partners are passive) or
Accidental or Momentary.

The Brazilian Commercial Code of 1850  which typified partnership by way of
participation in our legislation only gives the general points of this type of partnership.
The partnership by way of Participation is that  which is formed by two or more people or
entities, being one of them commercial with no registered company,  for the purpose of
common profit in one or more determined commercial operations. One, some or all must
strive to attain the purpose of the company. The partnership  does not exist  for third
parties, as it is not even obliged to abide by the formalities  stipulated for other
partnerships. Only the partner who assumed the obligations (in his own name) answers
to those with whom he contracted. Each of the  hidden partners are obliged to only
contribute to the businesses in the terms of the contract, and only answer to the amount
they have contributed to the partnership.

A participation in profits account for hidden partners, works inversely in an official
business with others. Its existence can be proved by various ways;  admission in court,
such as accounting registry, exchange of correspondence as well as payments or
shares due to the purpose of the partnership.

In that the partner manager cannot let its existence be known to third parties places the
responsibility on the  social funds even if he contracts it as a personal obligation. He will
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however answer to the shareholders who have suffered losses according to the articles
of incorporation. This type of document cannot be registered in the Board of Trade
Registry, but will be registered in the Registry of Deeds and  Documents, nearest to the
residence of the managing partner(s).

Even though it may look like a partnership, it is a partnership which is identified by law
and can exist between the partners. It is very often used for quick or momentary
operations being later substituted for one or the other more common types of
partnership. Its very important to characterize the hidden partners as risk participants
and not creditors of the project.

The ownership of assets and the obligations are attributed to the ostensive partners
(who will the managers) individually according to what they have under their
responsibility. The ostensive partner/manager normally a  company, will be the basic
contractor of the rights and obligations of the project.  As it only exists between the
partners it waits for an event where it can be used,  such as winning a concession bid.

The partner ostensive/managers are the managers of the project and operate it, or
coordinate it if the operation is divided into sub operators always in accordance with the
terms of the contract. This therefore means that  the official manager may be one, while
the actual creator is a hidden partner. Its manager(s) indicated in the articles of
incorporation  is/are the executive(s) of the project and is/are indicated directly  by the
withholders of the capital who are quotaholders through the manager or a delegated
manager.

The appo rtion ing of costs and benefits although o nly appear in the managers
name is made by way of the articles of incorporation or determined as a result of the
signed contracts between the SPC and the other interested parties. These contracts as
in the case of other partnerships normally encompass a conclusion, purchase of
materials, sales of production, financing and complementary agreements to cover the
obligations of the project and service the debt.

The obligations of the participants, if partners, even if they only appear in the name of
the manager will be defined in the articles of incorporation, if not, by means of a parallel
contract as we will see further on. When there is a need to turn to  partners or corporate
guarantees they may be called on to offer securities or guarantee by the SPC obligations
either in whole or in part according to creditor negotiations.

The limits of respon sibili ty of the managing partner is in legal terms unlimited whilst
that of the hidden partners, is that which they contributed to the partnership.  Care must
be taken, because if it is characterized, or in fact is an irregular partnership, then the
responsibility will become unlimited for all the partners. A participation account
partnership which can even be verbal is obviously conceived as a partnership of people.
However the most important point is that a participation account partnership does not
exist as far as third parties are concerned and therefor cannot issue securities for use in
capitalizing resources in the market. This therefore demands that the resources
distributed throughou t the project be made by the partners, or by loans to the
managers.

 In project finance operations where you presume the participation of various investors,
this form of company is normally used as a drawer agreement or as one of the pieces in
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the jigsaw puzzle of the project. The existence of creditors inhibits in practice the use of
this type of company unless it can bring about a simultaneous action. In the case of
being project vehicles which obtain foreign resources, this type of company is only used
when there is no need for domestic formation. On the other hand as the contract clauses
rule over that of the companies a minority partner may demand its use exactly to
participate in more important decisions of the project, without assuming obligations.

In relation to accounting functions we can try and simplify by saying there are two
basic suppositions:

• Participation of the hidden partner: investment treatment, without proportional
consolidation of assets, receivables and project costs.

 
• Participation of the ostensive partner: total consolidation of assets receivables and

project costs.

Project profit is taxed to the company of the ostensive partners because a
partnership do es not exist as far as the tax department is concerned.  Hidden
partner tax is based on capital application.

The main advantage is the informality with total confidentiality between the partners.
The main disadvantage is the need to have a relationship of absolute confidence
between the ostensive partners and the hidden partners. It is obvious that securities
cannot be issued to the market to obtain resources. Another interesting point is the
impression of illegality that it generates even though it may not have occurred.
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7.1.2.  Alli ances

Alliances may be defined in various forms because Commercial, Economic  Financial
Law, does not have a precise meaning in the majority of countries. We may say that
alliance is a complex,  of company relationships of an obligation nature that seeks  to
bring together different parties of apparently opposing interests (sponsors, investors,
sellers of raw material, production buyers etc.) to a common point.

Alliances are used more and more in Brazil not only by the fact that they are practical but
also for the more decisive role in the public sector in some countries. As state
organizations for example, in many countries have difficulty in operating as
entrepreneurs because of the legislative  authorization to constitute a subsidiary or by
the restrictions imposed by Law No 8.666/93 (Bids and Administrative Contracts) the
alliances  with organizations in the foreign or national private sector have been the
solution for their business in the area of infrastructure,  mainly because they are outside
these restrictions.

The most common forms of  alliances  in Latin American countries have been:
a) consortium;
b) condominium; and
c) association.

7.1.3 ± The North American jud icial-company context

In the North American context the alternatives for the judicial structure of company
organization may assume, four types: undivided joint common interest condominium,
corporation, alliance, limited liability companies remembering that the definition and
characteristics of each alternative are very often only applicable in that context. Because
of the peculiarities of the growing frequency of Latin and North American company
alliances we will present further on  present ruling in the United States company judicial
structure and the different types of alliances.

a) Characteristics

The characteristics of each judicial structure which are to be examined herein
deal with:

·  definition of asset ownership.
·  differentiation of operational characteristics in relation to the  best form of project

management and the apportioning of project costs and benefits.
·  attribution of responsibilities amongst the various participants by the project

obligations with relation to the type  of participant responsibility and the degree of
exposure in relation to the obligations.

·  type of financial structuring with general structural definition and of the financial
vehicle.

·  capital investment accounting methods to be adopted by the participants,
distinguishing three situations: minority participation (less than 20% of capital, with no
capital control) relevant participation (more than 20% and less than 50% however
with no control over the enterprise)   and participation with more than 50%.
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·  tax functions, define the taxable entity, choice of the method of fiscal accounting, the
availability for sponsors, the depreciation, interest costs and fiscal credit over project
investment (investment tax credit ±ITC)  the existence or not to project deductions
limitation and the level of profit of the project at which you are liable for taxation.

b) accounting and taxation aspects

b.1) accounting aspects

The Accounting Principles Counsel  laid out the accounting principles which determines
the consolidation with a view to presenting accounting statements and defines three
situations:

- total consolidation ± if only one sponsor holds more than 50% of the project
capital total consolidation is demanded whereby the sponsor consolidates the
project's financial statements with those of his own statements line by line
registering the minor interest to reflect the part of the capital held by third
parties.

         - net worth method ± is demanded when the sponsors of the project hold a net
worth interest of between 20% and 50% of the total capital, in this case the
sponsor registers the interest on his balance sheet as an investment and
declares his proportional participation on the profit or loss of the same.

- cost method -  if a sponsor holds less than 20% of the project capital he must
account for his investment using the costing method in which his net worth
contribution should be registered as an investment by the original cost,
declaring the profits only at the time  of receiving dividends from the
corporation-project.

- the basic rule is that an entity that controls another should consolidate financial results
of the controlled entity with its own results on a line by line basis; controls means hold
more than 50% of the voting capital, however it may be exercised by other means as in
an agreement which incorporates the independent control of the distribution of voting
rights, in this case the accounting norm demands the consolidation of results in
situations where there is no control but where there is significant owner interest, as in
the case where a sponsor participates, even without having control, in a developed
project in an area that is related to his own businesses;

- whichever way the sponsor registers his investment he has to disclose information in
written explanations with relation to:
- any  relevant contingent  obligations in relation to the project;
 - accounting statements of the project, if the investment is relevant to the sponsor
general operations.

b.2) tax aspects

- The Internal Revenue Code states that tax handling to be dealt with by companies is
based on its judicial status, as an entity may be taxed as an independent taxable entity
(in the case of a corporation) or by a consolidated tax declaration encompassing all the
entities that belong to the same group of affiliate corporations (in other cases: undivided
common interest condominium,  partnership and limited liability companies);
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- amongst the fiscal advantages is the opportunity for  fiscal benefits from deductions for
depreciation, interest expenses, including interest paid during the construction period
and the fiscal credit over the investment (ITC). If the project generates sufficient income
to absorb the various benefits differed, then the choice of judicial structure is indifferent
however the best judicial structure must be sought in case projections indicate that the
enterprise shows operational losses that cannot be compensated in the fiscal years
where such fiscal benefits are permitted.

A) Condo minium of undivided common interest

a) definition

 - in the structure of the ownership in condominium of undivided common interest each
participant:

- is an owner of  undivided common interest in the property and the  personal property
that constitutes the project, and

- shares the benefits and risks of the project in  direct proportion to the percentage of
ownership.

-  the interests of the property refer to the total assets of the project, i.e., no participant
has the right to a determined  part of the property.

- the form of legal structuring of a condominium has specifications which can be
advantageous or disadvantageous depending on the situation.

- the indication of one of the participants as an operator of the project can be
advantageous if he has operations in that sector.

- financial advantages exist due to the fact of the sponsors of the project being financial
entity, with a history of profit making, with capital base and debt paper in circulation,  has
a good established relationship with the bank and the necessary experience to issue
new bonds.

- legally the sponsors of a project are individually responsible for all the different
obligations referring to the condominium even though the operational agreement
normally calls for that the sponsors  individually assume the responsibilities of the project
in  proportion to their respective percentages of ownership.

- the entity-project cannot issue debt bonds on their own as they do not have a distinct
legal identity.

- a condominium  is not recognized as a separate entity for accounting purposes,
therefore each participant must show his proportional part in the assets, receivables and
expenses on his own financial statement.

- tax legislation permits that in agreement with participants convenience a tax method
which best  meets the needs is chosen, as long as certain rules are met, contained in
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operational agreements or  in other contracts, referring to the type of operation, deciding
power, right of return and others.

- the  condominium of undivided common interests permits, in a similar form to
partnership,  that fiscal deductions regarding to the project  pass  directly to the
condominium partners avoiding double taxation in contrast to the procedure  applicable
to corporations.

- the Inland Revenue stated that the agreement for sharing  of  expenses incorporated in
a production unit, organized in the form of a condominium  must be dealt with, for tax
purposes as an alliance  which, in certain aspects, is more encumbersome from a fiscal
point of view.

- however the sponsors can take the option for exclusion of the project from the alliance
taxation rules if they meet the three conditions: (1) were owners in the form of
condominium partners,  (2) reserve the right to, individually receive or make available
their project production quotas, and (3) do not sell the project production together.

- in some cases the Inland Revenue considers a Condominium as an association
comparing it, for tax purposes, to a corporation. This situation can however be reverted
or annulled by way of an operational agreement which avoid certain “sign”  of corporate
status (the creditors normally want to see a report from the IRS regarding the fiscal
methods to be applied before they are prepared to commit resources to the project).

- to avoid being characterized as an association by the IRS the enterprise must meet two
of the  following conditions: 1) decisions must be taken directly by the sponsors and not
by the central management of the enterprise. 2) the interests of the owners should not
be transferable without the permission of the rest of the sponsors. 3) at least one of the
sponsors should have direct access to the liabilities of the project; he should also have
substantial assets. 4) a joint venture must end with bankruptcy, renouncement or
expulsion of any one of the sponsors.

b) characteristics

As far as asset ownership is concerned all the possessions that constitute the project
directly belong to the condominium parties; ownership interests therefore are related to
all possessions  collectively.

The management: the condominium parties appoint an operator  (generally one the
condominium parties) to run the project; the approval of a directing committee comprised
of representatives of all the condominiums is frequently called for in the case of major
decisions.

Apportion ing of costs and benefits of the project: generally  is done in the same
proportion as the project participation of each condominium party; they sign an
operational agreement which establishes their rights and obligations.
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Participant respon sibili ty and ob ligation: a) type of respon sibil ity the operational
agreement  normally states that any responsibilities relative to the Condominium will be
assumed individually by the condominium parties of the project in the same proportion
as that of their respective  percentages of participation. b) level of exposure: unlimited
responsibility.

Financing: a) general structure: each condominium party is responsible for raising his
part of the capital, proportional to the needs of the project, through his own financial
resources. b) financial vehicle: corporate subsidiary of each condominium party.

Accoun ting method s of the capital investment by the participants: a) less than
20% participation (no effective control) consolidation proportional to assets,
receivables and project expenses. b)  more than 20% and less than 50% participation
(no control): consolidation proportional to assets, receivables and project expenses. c)
more than 50% participation:  consolidation proportional to assets, receivables and
project expenses.

Method s for Income Tax purposes: a) taxable entity: Condominium parties. b)
choice of accounting and fiscal method : individual condominium parties choice. c)
availability for the spon sors, depreciation, interest expenses and fisca l credits on
investments ITC of the project: all the fiscal consequences of the project pass directly
through the condominium parties. d) project deduction limits assumed by the
participants: no limits. e) project profit taxation: profit is taxed only at condominium
party level.

B) Corporation

a) definition

-The most frequently chosen way to implement a project is the creation of a  corporation
to construct, operate and be the owner of the project; this corporation  normally belongs
to the sponsors of the project raising funding through capital contributions made by
sponsors and through the  senior debt securities issued by the corporation;

- The four basic characteristics of a corporation as per the American Inland Revenue
Code are:

-continuity or unlimited life,
-centralization of management,
-free transfer of owner interests (shares),
-responsibility for all owners.

- organization in the form of a corporation offers advantages of limited responsibility and
an issuing vehicle; and as disadvantages, the fact that the sponsors generally do not
receive immediate fiscal benefits by way of any fiscal credits for investment ITC or from
project losses during the construction phase.

- by being a separate entity  from a taxation point of view, the corporation-project may
have its profits exposed to two levels of taxation in the case where the sponsor did not
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bring together the legal conditions to do a total consolidation thereby creating a form of
double taxation.

b) characteristics

Ownership of assets: project assets are owned by the corporation.

Management: the corporation-project manages the project; employees manage the
project; the holders of the capital have a representation on the Administrative Counsel of
the corporation-project.

Sharing of project costs and benefits: is determined by contracts between the
corporation-project and the rest of the interested parties, these contracts normally
encompass the conclusion, purchase of the project production and other complementary
arrangements to cover project obligations in relation to servicing the debt.

Participants respon sibili ties by the project’s obligations: a) type of respon sibil ity:
the owners of the capital of the project have no responsibility for its obligations except
where specifically determined by contractual articles. b) level of exposure: limited
liability to the invested capital, except  convention to the contrary.

Financing: a) general structure: the capital resources are supplied by the sponsors;
the corporation-project issues senior debt bonds through the coverage of the assets and
the rights over receivables coming from corporation-project production under various
contracts. b) financing vehicle: corporation-project or corporate subsidiary with specific
means.

Participant capital investment accounting method s: a) participation of less than
20% (no effective control) the capital investment is accounted by the  ªcosting
methodº, the receivables are only recognized up to the point when dividends are paid;
assets and liabilities of the project are not reflected in the balance sheet of the capital
investor. b) participation of more than 20% but less than 50% (no control): the
capital investment is accounted for by the ªnet worth methodº or ªcapital methodº; the
sponsor recognizes the proportional participation in the profits or losses of the project;
assets and liabilities of the project are not reflected in the balance sheet of the capital
investor; if the investment was material the financial statements of the project will be
publicized with explanatory notes on the balance sheet of the sponsor; the sponsor may
take the option of a proportional consolidation of the financial statements of the project
by the ªline by lineº method, if certain requisites are met. c) participation o f over 50%:
total consolidation is normally required.

Income Tax preparation: a) taxable entity: corporation-project b) choice of the fiscal
accoun ting method : one option of the corporation-project. c) availability for the
spon sors to use depreciation, interest expenses and fiscal credit on investments
ITC of the project: the project affects the taxable receivables of capital investors only in
relation to the dividends received from the project, except if the investor holds capital (1)
at least 80% of the voting capital and (2) at least 80% of the total capital, with no voting
rights, that they are not preferential shares with no voting rights of the corporation project
where the same could be consolidated with the holder of the 80% for fiscal purposes. d)
deduction limits of the project taken up b y the participants: deductions from the
project cannot be made by capital investors unless a consolidation is permitted and



35

which would be without limits if it occurred. e) taxation on project profit: project profit is
taxed at corporation-project level; dividends are also taxable with capital investors after
70% deduction of received dividends.

C) Partnership and master limited partnership.

a) definition
 
  - this type of partnership is used frequently in the structuring of joint venture projects
where each sponsor of the project participates directly or through a subsidiary in a
partnership formed to operate the project in the role of owner of the same.

  - the partnership admits two types of partners:
  - the integral partner, for which the Uniform Law of Partnerships imposes unlimited
responsibility on all the integral partners individually or as a whole for all the partnership
obligations; theoretically,  the potential extension of responsibility of one of the integral
partners could exceed the obligations contained in his balance sheet if by chance, one of
the other integral partners were to act incorrectly; you should always have at least one
integral member in the partnership.

- limited partner, any number of which can participate in a partnership but whose liability
is limited to the invested capital.

- there exists two forms of reducing the exposure of the sponsor of the project in this
type of legal structure:

- the first is constituting an integral corporate subsidiary (100% owner or sponsor
capital), denominated a “cover all subsidiary” which would act as an integral partner; a
certain risk does exist in the courts at a future date connecting this type of subsidiary to
the mother company thereby imposing responsibility.

- the second would be the partnership shows in its loan and other contracts the right of
return of these contracts is limited to the assets  of the partnership.

- a partnership (company-project) normally obtains money by way of a financing,
corporate specific proposal vehicle (finance house) which it owns (100% ownership by
the company-project) in this way the securities issued by the partner would guarantee
the obligations of the vehicle debt. The time terms of the partners’ securities are
substantially identical to those issued by the corporate financing vehicle, the conditions
or contractual clauses of these securities exclude the right to return to partner general
credit.

- a partnership may lose its fiscal advantages if it is characterized as being an
association (which is taxed as a corporation).

- therefore the company-project must take the form of a partnership in accordance with
local state legislation (or in the case of off shore projects, in accordance with the
applicable foreign legislation) and not be eligible in at least two of the corporate
requirements because it has two of the following characteristics:

-  the partnership has a limited life.
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- the integral partner must act independently of the limited partners that cannot actively
take part in the management of the partnership.

-  the interests of the partnership are not freely transferable, and

- at least one integral partner has unlimited responsibility for the obligations of the
partnership and the partners have to be adequately capitalized.

- the majority of partners are structured for non approval in the tests of free transfer of
owner interests and limited responsibility (by being differentiated from corporations).

- the partnerships with shares negotiated on the stock market  and known as a master
limited partnership (MLP) became popular in the U.S.A. in the eighties and had the
advantage of, like any partnership, being free of double taxation, and could also
negotiate their shares on the stock market: in 1987 the Inland Revenue eliminated the
fiscal benefit for the majority of ‘MLP's; the benefits remain for MLP's in the sectors of
extraction of natural resources,  oil piping,  gas pipeline and in some other types of
partnership based on debt receivables.

- the majority of MLP's are structured for non approval on the test of continuity of life (for
being differentiated from corporations).

- the MLP vehicle must be considered as an alternative to the corporate form when the
sponsors of the project which involves natural resources extraction, hope that the capital
interests will one day be negotiated on the stock market.

b) characteristics

Owners of the assets: the assets of the project are the property of the alliance.

Management: the alliance-project operates the enterprise; one of the integral partners is
appointed operational manager of the alliance; the alliance agreement establishes who
exercises operational and managerial authority.

Sharing costs and benefits of the project: the partners sign  a partners agreement
that specifies their rights and obligations; the costs and benefits of the project are
normally allocated proportionally to the ownership of the project.

Participant responsibility by the obligations of the project: a) type of
responsibility: in accordance with local legislation, the integral partners are collectively
and individually responsible for all the project obligations, apart from certain
responsibilities incurred by any integral partner; however the partner agreement and the
contractual articles generally determine individual responsibility; limited partners do not
have any responsibility for alliance obligations unless it is in relation to  specific
obligations assumed by them. b) level of exposure: unlimited responsibility for integral
partners; limited liability to the capital invested for limited partners, except if established
to the contrary in the contract.

 Financing: a) general structure: the sponsors supply capital in the form of capital
contributions of the partners; the alliance issues senior debt shares guaranteed by
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mortgage of the assets and by the rights to the receivables coming from the production
of the corporation-project under various contracts. b) financing vehicle: corporate
subsidiary of an integral partnership of financial institutions.

Participant capital investment accounting method s: a) participation with less than
20% (no effective control): capital investment accounting is made by the ªcosting
methodº; the receivable is only recognized up to the point when dividends are received;
assets and liabilities of the project are not reflected in the balance sheet of the capital
investor. b) more than 20% and less than 50% (no control):  the capital investment is
accounted by the ªnet worth methodº; the sponsor recognizes the proportional
participation in the profits or losses of the project; assets and liabilities are not reflected
in the balance sheet of the capital investor; if the investment was material, the financial
statements for the project will be publicized with explanatory notes on the financial
statement of the sponsor; the sponsor may wish to take the option of a proportional
consolidation of the project financial statement ªline by lineº, if certain requirements are
met. c) more than 50%: total consolidation is normally requested.

Income Tax preparation: a) taxable entity: partners. b) choice of the fiscal
accoun ting method : the majority  of the option is made by the alliance; it is obligatory
for all partners. c) availability to the spon sors of depreciation, interest expenses,
and fisca l credit on investments ITC of the project: fiscal benefits normally pass
directly to the partners in the same proportion as their participation; the disproportionate
allocation of ITC between the integral and limited partners is virtually impossible: the
disproportional allocation of other items is substantially restricted. d) deduction limits of
the project assumed by the participants: the deductions with the exception of the ITC
are normally limited to the investment fiscal base of each partner: the base calculation
generally excludes assets without right to return: e) project profit tax: project profit is
taxed at partner level.

D) Limited liability company

a) definition

- a limited liability company is treated as a corporation  as far as legal liability is
concerned, constituting a company: it has three distinct advantages in relation to other
alternative organizations:
-the owners make the most of the limited liability (in the same way as a corporation or
limited partnership); they have no responsibility for the limited company obligations other
than that of the value of their capital contributions to the company.
-the limited liability company could classify for the fiscal treatment of a alliance (which is
similar to that of a corporation):  the  profit flows to the owners of the company without
income taxation at company level.
- in contrast to a corporation there are no restrictions to the type and numbers  of
owners; in contrast to a limited partnership all the owners can actively take part in the
management of the company without risk of losing his responsibility limitation.
- the majority of limited liability companies that benefit  all the owners with limited liability
have been structured for non approval in the tests of free transfer of owner interests and
the continuity of life (to differentiate themselves from corporation).
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- limited liability companies, which benefit all owners with limited liability, have been
organized  in general for non approval in the tests of free transfer of owner interests and
the continuity of life.
- this type of company could be constituted in practically any state  of the U.S.A., some
states however do not recognize the limited liability of a company that has been
constituted in another state. The Inland Revenue approved at the end of  1995 the
regulation for 18 states relative to the handling of limited liability companies as partners
in an alliance for fiscal treatment purposes.

b) characteristics

Ownership of assets: the assets of the project are owned by the company.

Management: the company-project operates the enterprise: its employees manage the
project; the owners of the capital have representation on the administrative counsel of
the company-project.

Apportioning of costs and benefits of the project: the allocation of project cost and
benefits is determined by the contracts between the company-project and other
interested parties: such contracts normally encompass the conclusion, the purchase of
project production and complementary arrangements to cover the obligations of the
project in relation to the servicing of the debt.

Responsibilities of the participants by the obligations of the project: a) type of
responsibility: capital investors do not have any direct responsibility for project
obligations, except those specifically defined in the articles of the contract: b) level of
exposure; limited liability to the capital invested, except when established to the
contrary in the articles of the contract.

Financing: a) general structure: the capital resources are supplied by the sponsors:
the company-project  issues senior debt shares guaranteed by mortgage of the assets
and by the rights over the receivables from the company-project production under
various contracts. b) financial vehicle: company-project or corporate subsidiary of
specific purpose.

Participant capital investment accounting methods: a) participation with less than
20% (no effective control):  participant capital investment accounting is done the ªcost
methodº; the receivables are only recognized up to the point in which dividends are
received; assets and liabilities of the project are not reflected in the balance sheet of the
capital investor, b) more than 20% but less than 50% (no control), the capital
investment is accounted for by the ªnet worth methodº; the sponsor recognizes the
proportional participation in the profits and losses of the project; assets and liabilities are
not reflected in the balance sheet of the capital investor; if the investment was made in
material the financial statements of the project will be publicized with explanatory notes
on the sponsors statements, the sponsor can take the option to do a proportional
consolidation on ‘ line by line' basis, if certain requirements are met. c) more than 50%:
total consolidation is usually required.

Income Tax Preparation: a) taxable entity: company shareholders as it is treated as an
alliance for income tax purposes, b) choice of fiscal accounting method: the majority
of choice is made by the company, it is obligatory for all shareholders, c) availability to
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the spon sors of depreciation, interest expense and fiscal credit over investment
ITC of the project: fiscal benefits normally flow direct to the shareholders in the same
proportion as their participation; the disproportional allocation of ITC is virtually
impossible, the disproportional allocation of other items is also substantially restricted. d)
deduction limits: deduction limits with the  exception of ITC are normally limited to
investment fiscal base of each shareholder; the base calculation generally excludes
assets without right to return: e) project profit tax: project profit is taxed at partner level.

7.2 ± Contractual cond itions of the all iance

7.2.1 ± Care in contracting

Once the alliance  is recommended and decided, it can have local or off shore
partners, with national or foreign companies of the most varying types, for simply
contracting staff, co-contracting, partnership with a financial group and with a company
of participation, consulting consortium with assembler, appraised by value aggregation
on the part of the consultant, large consortium with division of responsibility due to cost
management, alliances with interchange of philosophy  and direction and alliances with
or without defined services, the moment of contracting requires care as follows,

1. Reduction of risks: it is not enough to divide responsibilities, but also to establish
controls; if a failure occurs everybody loses.

2. Insurance,  good advice is necessary.

3. Management, specialist professionals should used, as in the case of large
corporations contracting executives without emotion but with good negotiating vision.

4. It is common for problems to occur on the distribution of tasks and results.

5. When it is the case, it is better to use foreign technology rather than bring the holder
of the technology as a partner.

6. Value the consultant for the contribution he brings to the enterprise.

7. Always use when possible/necessary the position of negotiator.

8. Include clauses in the contract for substituting defaulter and/or incompetent partners
(or if they behave as such).

9. There is a need to evaluate the market when the alliance is not looking at a specific
service.

10. Alliance culture must be compatible.

11. Attention to the legal and taxation aspects.

7.2.2 ± Basic contractual conditions;

In the formation of alliances the following contractual conditions are basic:
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- object definition

- alliance term;

- economic and financial participation percentages in the entity or new company;

- form of capital integration, deadlines;

- criteria for sharing and distribution of results;

- individual obligations;

- criteria for remunerating members of the consortium for service rendered;

- obligations and duties of each partner;

- specific treatment if it is the case of the financial partner;

- isolated activity limitations of the partners in the area of the alliance object and

- others.

A) Consortium of engineering consulting companies and/or commercial consulting
companies for participation in bids, limited to the execution of the object of the
resulting contract.

- object definition: the object of the contract will be that which is laid out in the
publication of the bid;

- alliance term: the term must be equal to that shown in the publication of the bid and
also with a published permitted  extension;

- economic and financial percentages of participation in the entity or new company
proportional to the abilities that lead to cost reduction;

- form of capital integration, deadlines: as a result of availability of resources and the
interest policy in the country;

- criteria for the sharing and distribution of results: proportional to abilities and
allocated net worth;

- individual obligations: conveniently distributed keeping in mind the job carried out in
the alliance;

- criteria for the remuneration of the members of the consortium for services rendered:
criteria dictated by the market;

- obligations and attributes of each partner: as far as abilities, specialization and duty
in the alliance;
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- specific treatment if it is the case of the financial partner: market practices;

- isolated activity limitations of the partners in the area of the alliance: they must be
clear.

B) Consortium of engineering consulting companies and/or commercial consulting
companies for the  collective participation in all enterprises of a determined
geographic area (for example, a region of the country or a foreign country) or
determined type of service (supervision and management) or specialized field (for
example,  petroleum and gas) or services for a determined client (for example,
Petrobras) with unlimited duration, being prohibited any isolated act of any of the
partners in enterprises defined in the object of the partnership.

-   definition of the object: recommended by Strategic Planning based on rigorous market
study;

- alliance term; unlimited, however with contractual clauses for the substitution of
defaulter and/or incompetent partners (or if they behave as such).

- economic and financial percentages of participation in the entity or new company
proportional to the abilities that lead to cost reduction;

- form of capital integration deadlines: as a result of availability of resources, the
interest policy in the country and when an alliance is formed to attend to a
determined client, he could make demands;

- criteria for the sharing and distribution of results: proportional to the abilities and
allocated net worth and/or the value of services rendered;

- individual obligations: conveniently distributed keeping in mind the job carried out in
the alliance or attending to a requirement of a specific client;

- criteria for the remuneration of the members of the consortium for services rendered:
dictated by the market;

- obligations and attributes of each partner: as far as abilities, specialization and job in
the alliance, or attend to a requirement of a specific client;

- special treatment, if it is the case, of the financial partner: market practices;

- isolated activity limitations of the partners in the area of the object of the alliance;
prohibited.

C) Consortium of consulting companies with construction companies or assemblers and
possibly other partner suppliers of goods or services for participation in turn-key
projects (having as an object, the project construction and/or industrial assembly,
supply of materials and equipment).

- definition of the object: specific to turn-key.
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- alliance term: length of conclusion with contractual clauses for the substitution of
defaulter and/or incompetent partners (or if they behave as such).

- economic and financial percentages of participation in the entity or new company
proportional to their net worth and which lead to cost reduction.

- form of capital integration, deadline: demanded by turn-key.

- criteria for the sharing and distribution of results: proportional to the value of the
services rendered and supplies, maintenance of the gross margins practiced in the
market.

- individual obligations: conveniently distributed keeping in mind the job carried out in
the alliance or to attend the requirement of a specific client.

- criteria for the remuneration of members of the consortium for services rendered:
dictated by the market.

- obligations and attributes of each partner: as far as abilities, specialization and job
carried out in the alliance, or to fulfil client©s demands.

- special treatment if it is the case of the financial partner: market practices.

D) Intersectional consortium in the specific case of acting as a long term public service
concessionaire.

- definition of the object: described by the concessionaire and the  Sector/Agency
Regulations.

- alliance term: length of the concession with contractual clauses to substitute
defaulter and/or incompetent partners (or if they behave as such).

- economic and financial percentages of participation in the entity or new company pro
rata to their net worth and which lead to  cost reduction.

- form of capital integration, deadline: demanded by the concessionaire.

- criteria for the sharing and distribution of results proportionate to the value of
services rendered and supplies, maintaining the gross margins practiced in the
market.

- individual obligations: conveniently distributed keeping in mind the job carried out in
the alliance or attend to a demand of the concessionaire.

- criteria for the remuneration of the members of the consortium for services rendered:
dictated by the market.

- obligations and duties of each partner: as far as abilities, specialization, and job
carried out in the alliance or attend requirements of the concessionaire.
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- special treatment if it is the case of the financial partner; market practices.

- isolated activity limitations of the partners in the area of object of the alliance;
possibility in other partnerships; competition being totally prohibited.

E) Creation of a new company, type SPC (Specific Projects Company) and/or EPC
(Engineering, Project, Construction Company).

E.1)  SPC involving only consulting companies.

- definition of object: complementation in the specialization.

- alliance term: undetermined with  rescission clauses.

- economic and financial percentage participation in the entity or new company,
proportional to abilities and which lead to cost reduction.

- form of capital integration, deadline: as a result of availability of resources and the
interest policy of the country.

- criteria for the sharing and distribution of results proportional to the abilities and
allocated net worth and/or the value of services rendered.

- individual obligations: conveniently distributed keeping in mind the job carried out in
the alliance.

- criteria for the remuneration of the members of the consortium for services rendered:
dictated by the market.

- obligations and attributes of each partner: as a result of abilities, specialization and
job carried out in the alliance.

- isolated activity limitations of partners in the area of the object of the alliance:
prohibited.

E.2) SPC/EPC involving constructor or assembler, manufacturer and other suppliers of
goods and services.

- definition of the object: recommended by Strategic Planning based on rigorous
market study.

- alliance term: unlimited but with contractual clauses to substitute a defaulter and /or
incompetent partner (or if they behave as such).

- economic and financial percentage participation in the entity or new company:
proportional to the net worth and leading to cost reduction.

- form of capital integration, deadline: proportional to the net worth vis-a-vis the added
value brought about by the specialization of the consultant.
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- criteria for the sharing and distribution of results proportional to the resources
allocated vis-a-vis the added value brought about by the specialization of the
consultant.

- individual obligations: conveniently distributed keeping in mind the job carried out in
the alliance, or looking at market requirements and opportunities.

- criteria for remuneration of the members of the consortium for services rendered:
criteria dictated by the market.

- obligations and attributions of each partner: as far as abilities, specialization and job
carried out in the alliance.

- specific treatment if it is the case for the financial partner: market practices.

- isolated activity limitations of the partners in the area of the object of the alliance:
should be delimited, by client, or geographic area for example.

E.3) SPC/EPC involving financial organizations, including financing of the enterprise;

- economic and financial percentages of participation in the entity or new company:
meet the needs of the alliance.

- form of capital integration, deadlines: meet the needs of the alliance.

- criteria of sharing and distribution of results: criteria of the service market and added
values for the capital market consultant and the interest policy for the financial
partner.

- criteria for the remuneration of members of the consortium for services rendered:
criteria of the service market for the consultant and capital markets and interest
policies for the financial partner.

- isolated activity limitations for partners in the area of the object of the alliance.

F) Consortium or agreement between consulting companies and non profit making
entities : Universities/Research Centers/NGOs

F.1)  For the specific aim of bids or contracts:

- object definition: it will be laid out in the invitation to bid or as specified in the
contract.

- alliance term: the duration of the alliance should be the same as laid out in the
invitation to bid  or contract as well as a permitted prevision for  extension.

- economic and financial percentages participation in the entity or new company
proportion to the abilities and leading to cost reduction.
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- form of capital integration, deadline: own resources and budgets in the case of a
public entity.

- criteria for the sharing and distribution of results: proportional to the allocated net
worth and abilities.

- individual obligations: conveniently distributed keeping in mind the job carried out in
the alliance.

- criteria for remuneration of the members of the consortium for services rendered:
criteria practiced by institutions.

- obligations and attributes of each partner: relative to abilities, specialization and job
carried out in the alliance.

F.2) Unlimited term:

- object definition: will be the specialized field of the institution, complemented by the
consultancy.

- alliance term: unlimited with a rescission clause.

- economic and financial percentages participation in the alliance: each party supports
its costs.

- form of capital integration deadline: own resources and budgets in the case of a
public entity.

- criteria for the sharing and distribution of results: proportionate to abilities and
allocated net worth.

- individual obligations: conveniently distributed keeping in mind the job carried out in
the alliance.

- criteria for remunerating members of the consortium for services rendered: as
practiced by the institutions.

- obligations and attributes of each partner: relative to abilities, specialization and job
carried out in the alliance.

8. Resources for application in alliance developed enterprises.

 8.1 ± Financial engineering

Studies of project analysis in relation to financial collaboration in investment reveal a
certain exhaustion of the traditional methods of maintaining the focus on the company
rather than the undertaking.  Particularly in the infrastructure sector, where the greater
need for investment is falling to the private sector or where there is multiple-control due
to the impossibility of maintaining the traditional system of family-business control or
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where Funds have a new role or further where the assets cannot be offered as a
guarantee as they may be returned to the control of the conceding-authority.

This caused the financial system to effect a rapid update of procedures and legislation
covering the new forms of financing for the infra-structure sector:
a)project finance;
b)securities

8.1.1 ± Project Finance

Project finance or financing related to the project is a form of financial engineering which
is contractually supported by the cashflow of one project, which serves as a guarantee
for the assets  and receivables of the same project.

Given that project finance pre-supposes that investors in search of loan capital (debt) will
analyze more closely the risk represented by the project than will those that sponsor risk
capital (equity), one of the basic elements of its structuring is the clear separation
between the sponsors and the legal entity responsible for the management of the project
and ownership of its assets.

This is one of the most modern lines of thought in the analysis and granting of finance,
with maximized capacity of cash flow arising from the undertaking and the non-
intermediation of the banks, seeking ways of transforming future credits into transferable
bonds or shares which may be traded in the market as a way of raising the resources
necessary for funding a project.  Another important point is care with the possibility of
recycling credits, in other words, the creditor should always have a way out whenever a
more lucrative investment opportunity arises.  In this respect it is important that they are
secured, in other words, transformed into securities, so that they may be sold in the
market, when, where and in the way which best suits the creditor (recycling).

The definition of the legal structure to be adopted for a project will also be analyzed.
The choice of one amongst several forms possible in Brazil defines a series of aspects
such as ownership of the assets, operational characteristics, management,
apportionment of costs and benefits and obligations between the participants, the
general finance-raising structure of the vehicle and the partners, accounting procedures,
in the case of minority, relevant and controlling shareholdings, as well as tax procedures
and treatment. There is the need, then, to analyze each of these aspects not only from
the point of view of a partnership, but also that of a consortium or joint-ownership.
Finally, seeking to draft the most significant contracts in order to minimize and isolate the
risks in project finance.

8.1.2 ± Security

Securitization is the term used to identify those operations in which the transferable bond
issued is, in some way tied or linked to a credit right, also known as a credit right or
simply receivable.  A receipt, which is an expected result, becomes a receivable when it
is covered by a legal relationship arising from a contract or credit title.

Thus, credit right or receivable is the right to receive a set value, legally established,
such as in the case of a purchase or sale by installments.  Securitization may be a form
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of financing for fixed investments, which require the intensive use of third party capital
(used for the banking non-intermediation in project finance), or simply as a form of
financing working capital (in which case it is a start-to-finish operation and the SPC is a
neutral vehicle).

8.2 ± Risk Analys is

The basic idea of the isolation of risk is to exclude existing liabilities (fiscal, employment-
related or owed to creditors, for example), which might affect a good future project, with
healthy credit rights.  As bad debts contaminate the profitability of the project or its
capacity to attract the resources it needs, the most common idea is the formation of
another partnership to hold the project's assets and, eventually, issue transferable
shares which may be subscribed by investors.  It may also be in the form of a complex
contractual and partnership structure, established in order to guarantee the success of
the project, via good prospects of punctual payment of dues arising from non-
contamination by the sponsors' debts, guaranteeing a good risk classification.

The success of a project depends to a large extent on the reduction of the risks inherent
to this modality.  As the assets are not generally secured (a characteristic of SPCs), the
risks are greater as all that remains are the receipts from the undertaking.  But it is not
so much reduction as principally control and cover of the risks taken which forms an
integral part of the ªproject finance”.  A summary of the types of risk:

8.2.1 ± Risks

A. Commercial risks

A.1. Specific to the project: generally associated with errors and delays in the
development, construction operation and maintenance of the assets, and from a
commercial point of view, with errors or unexpected market developments (e.g: errors in
the assessment of traffic flow on a highway, made in order to set a toll charge).

A.2. Market risks: occur due to fluctuations in interest rates, inflation, foreign exchange,
energy and raw material costs.

B. Non-commercial risks

B.1. Project-specific: risks of expropriation, changes in regulation and/or breaches of
contracts by a public authority.

B.2. Political risks: risks of changes of government, civil disorder, revolutions, coup
d'état, etc.

Control of commercial risks

A.  Specific to the project

The control of risks specific to the project is carried out in accordance with contractual
norms.  This applies to risks related to the supply of equipment, manual labor and others
relating to the ªphysical side” of the undertaking.  There are contractual clauses



48

applicable to the suppliers of a ªsupply or payº(fines and indemnity), and to the
contractors (undertakers of the physical work).

The use of performance bonds related to the involvement of the sponsoring company is
traditional, these bonds may also be used by the contractors, or the guarantee may be
given in the form of participation in share rights.

Market risks specific to the project are frequently  kept in check by minimum-use
guarantees , provided by the contracting conceding authority, or by exclusivity
agreements (e.g. the requirement of the non-existence of alternative roads, in the case
of conceded highways).

B. Risks in the economic sphere

The risks related to exchange and interest rate fluctuations, partially controlled by the
government, are secured as a general rule by hedging, contingency funds and
convertibility to foreign currency guarantees.  Contractual guarantees of indexation of
tariffs, or specific readjustment rules are used in relation to risks arising from possible
de-stabilizing of the financing of the contracts, almost always associated with inflationary
processes.  So far as ªexogenousº prices of raw material and equipment are concerned,
futures contracts, specific or via futures and stock markets,  are also used.

Control of non -commercial risks

A. Specific to the project

The regulatory risks are under the control of the governing authorities, and are
minimized according to a consistent regulatory framework, contained in concessionary
legislation, and which gives investors guaranteed access to legal recourse against the
state.

The risks associated with expropriation are more complex, as they arise from frequently
traumatic institutional breakups or splits.  There are insurance agencies and companies
which offer ªpolitical insuranceº principally against the risks of expropriation, but they are
rarely used due to their high cost.

B. Non-specific to the project

This covers mainly the so-called country or ªsovereignº risk.  In the case of foreign
investors, there is a predominant tendency to avoid involvement in countries classed as
having high political risk or ªspeculative riskº, by the internationally recognized rating
agencies.

These risks are eventually reduced by participation in the project of international credit
agencies (e.g IFC of the World Bank), either via direct share participation or the
furnishing of subsidiary guarantees.

This situation also includes risk of war or social upheaval and force majeure (natural
accidents, catastrophes).  There are specific insurance policies for these, but contractual
re-purchase clauses are also used.
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8.2.2 ± Insurance and gu arantees

The principal guarantee is represented by the future cashflow of the undertaking, in
which the financial engineering is designed to protect the interests of all participants:
from the contractor (who carries out the physical work), to the concessionary, the
financial agent and the partnership, represented by the public user and the conceding
authority, given that these interests are covered by different insurance regimes,
guarantees, counter guarantees and contracts with performance-clauses.

8.3 –Insurance and guarantees of financial projects.

A big project that involves many interested people and partners such as
creditors, investors, future clients, insurers, governments in diverse spheres, minor
shareholders, the engineering, construction, administrators and principal, executives,
distributors etc., look to protect their interests in various forms. In the viability process of
the enterprise it is necessary to guarantee that it will become a reality and that everyone
will benefit at the end of the project. Therefore it is absolutely necessary the presence of
insurance ªof the financial projectº that will filter down through this complex   of interests.

It is the only insurance. A global insurance of the project where all the parties
involved benefit indirectly. The main objectives are to guarantee that the project will
become a reality. In short, that everything goes according to plan.

This project finance insurance covers the largest amount of pure and speculative
risks that could occur from the first concrete phases of the project, its planning, up to the
final testing period of the enterprise.

These days with insurance globalization, you can take out insurance (which is
complex) anywhere in the capitalist world. Although in Latin America the number of
insurances is small and limited, in Europe, United States, Canada Japan and in other
first world countries a major project only happens if it is totally tied to an insurance of this
type.

The  insurance  mentioned above covers, amongst other things, the following:

·  project engineering errors

·  assembly and installation engineering errors.

·  equipment transport; machinery.

·  civil construction

·  performance; not just of machines, structure, but the project as a whole (i.e.
production has to start by the planned date with the quantitative and qualitative items
etc.)

·  the lack of financing of any of the involved parties (i.e. banks that promised to supply
resources).
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·  Pure risk in any phase (fire, theft, flooding,  and slide, etc.)

·   Commercial default of the parties (i.e. partners, clients that promised to purchase
future   production).

·  delay risks in the execution of the project.

·  the majority of  environmental risks.

·  The principal risks are covered, however there are some risks that are not covered
and which have to be assumed by those involved;

For example:

- political risks of the country.

- atomic catastrophes.

- wars, revolutions etc.

- technological risks.

- some merchandising risks not covered by those involved and

- others

Who takes out and pays for insurance? The enterprise. The insurance cost must be a
part of the project cost.

How is this done? A big insurance of this type will invariably have international
reinsurance. We are referring to hydroelectric construction, medium and large size steel
plants, chemical plant projects, in short, a big enterprise.

In any such case a project consultant, specialized in risk management is very important
to conduct this process of guaranteeing all partners involved in the process. It pertains to
the specialist to recommend to the administrators the level of franchise clause for each
type of risk ,the maximum limit of insurance indemnization, the calculation of possible
and probable maximum loss.

Definition of the parameters for the choice of the insurers and reinsurers, how to put the
insurance on the market, the establishment of layers, the placement of all the risks in
block so that the more difficult ones such as financial and speculative are not refused by
the insurance market, viability of the creation of captive insurer or reinsurer. The
establishment of the head of risks, explaining the pyramid of risks through  not only the
measurement of maximum damages but also the occurrence probability of the principal
accidents or negative events.

The process of identification, analysis, and measurement of pure risks  with the
viability of transferring them to the insurance market is a job for a specialized consultant.
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Besides this, from the initial elaboration phase of the macro project the interface of a
specialist risk manger is important to mitigate the elementary risks such as the spacing,
between the different phases of production for the creation of isolated risks, which is the
base for determining the value of the maximum loss, and therefore, the insured value.
This, without doubt, has a big influence on the cost of insurance and limits anyway the
loss from accidents. The role of the risk consultant is also very important in the assembly
and construction phase, practically indispensable in the testing and first production runs,
because it is usually in this phase that the majority of big accidents occur.
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9 -  Strategic Alliance Case Studies

Case # 1: Fuji Photo and Xerox

The alliance between Fuji Photo Film and Xerox represents one of the most
successful partnerships in the last three decades a notable example of how planning,
negotiation (before and after the agreement) and adaptability gave impulse to profitability
and innovation.

        Everything started modestly in 1962. The mother companies created a Fuji/Xerox, a
joint venture between two parts with equal participation and whose objective would be to
commercialize Xerox products in Japan and use the Japanese head office to make sales
in Indonesia, Philippines, South Korea, Taiwan and the countries of Indochina. Xerox
placed 50% in the hands of Rank Xerox, an alliance they had from the Rank
Organization of Great Britain.

       When they went to look for and negotiate the alliance with Fuji, Xerox essentially
wanted an entry to Asia through a local partner. Fujis’ objective to accept the alliance
was to diversify its traditional film photographic business, where they were and continue
to be worldwide second to Eastman Kodak. Each company saw it as a chance to
commercialize photocopiers.

      However, the project had to be altered, basically from the beginning. The Japanese
government would not approve the project if Fuji/Xerox commercialized the project, so,
Fuji and Xerox revised their plan. Apart from their mission to commercialize, Fuji/Xerox
received the right to manufacture and so, with the passage of time received a proper
structure for this. (Initially the manufacturing was done in Fuji factories but in 1970 the
manufacture was transferred to Fuji-Xerox). This bit of the alliance, added merely to
obtain approval from the Japanese government, became the impulse for growth which
afterwards would later save Xerox.

At the start of the alliance Xerox copiers dominated the market in an
extraordinary way with a market holding of 90% which made the mark then, as is now,
synonymous with photocopiers. Xerox’s growth was phenomenal, jumping to US$1.2
billion in 1966, from less than 40 million six years before.
        However, in the 70’s, Xerox was in danger. It worried about its powerful competitors
such as Eastman-Kodak and IBM that threatened their more lucrative middle and high
class markets. At that time the Japanese competition were attacking the lower spending
power markets.  In 1975,under pressure from the North American anti-trust
organizations, Xerox was obliged to license many of its patents freely or with a symbolic
licensing tax. (In another hard case Xerox was obliged to permit that other companies
maintained their machines leased to clients).
Between the Xerox and competition developed technologies the Japanese rivals
snapped up more than a third of Xerox’s market participation.

    “The Japanese sold products in the U.S.A. at our manufacturing cost”, said David
Kearns, Xerox’s president at the time as cited by Benjamin Gomes-Casseres in
“Competing in constellations: the case of Fuji Xerox” (Strategy & Business, first quarter
of 1977). “We had no cost structure to retribute, but to the surprise and satisfaction of
the Xerox admirers, Fuji Xerox came to the rescue.
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     Since the start of the alliance Japanese engineers at Fuji Xerox, for pride or interest,
tried to develop technology that would make it less dependant on the mother company.
First they tried to adapt the Xerox projects to the Japanese market that preferred smaller
machines than those of Xerox and used different paper sizes.

     Following that, as related by Gomes-Casseres, the Fuji Xerox administration made
use of for example, optional autonomy, allowing Fuji Photo and Xerox to create a high
performance smaller and cheaper machine. At the end of the decade the prototypes
were ready and in 1970 working demonstrations were given to the  executives of Rank
Xerox in London. The prototype was more compact than any copier produced by Xerox
and projected at half the cost of Xerox's smallest machine.

      This audacity alliance became famous with this project and for the first time Fuji
Xerox received from the mother company funding for research and development. The
smallest copier became champion of sales and the engineering and manufacturing
capacity of Fuji Xerox was acclaimed. In 1980 the company received from the Japanese
Government the W. Edwards Deming award for exceptional quality. In the following
years Fuji Xerox became highly successful and a growth incentivator for both mother
companies largely due to Fuji and Xerox carefully choosing the alliance team and
afterwards allowed the managers to develop their own areas without interference.

      Directed first by Setsutaro Kobayashi and later by his son Yotaro Kobayashi (who
took over in 1978) Fuji Xerox took enormous steps. With its headquarters in Japan, the
enterprise was ready to face any big threat to Xerox's supremacy in the copier market
such as the competition innovations by Ricoh, Canon and Minolta. ªThe fact that we
have this strong company in Japan was very important when other Japanese companies
started to come after us'' said Xerox president, Paul A. Allaire, to Gomes-Casseres. ªFuji
Xerox foresaw the arrival of the competition and knew it's manufacturing and
development techniques.

      In 1978 Rank Xerox started to buy copiers made by Fuji Xerox, for distribution in
Europe. A year later Xerox started doing the same thing for the United States. The
importations helped Xerox to soften the attack by Ricoh, Canon and Minolta. The Xerox
administration started to see Fuji Xerox not only as a manufacturer of cheap machines
but also a source of  competitor information on the Japanese front. Technology and
techniques of administration started to reflow from Fuji Xerox to Xerox.

      The Xerox administration were surprised, for example, at the low level of component
rejection at Fuji Xerox ± which helped to maintain its low costs. Top  executives and
administrators at Xerox and Rank Xerox started to visit Fuji Xerox to study quality control
methods and other important aspects of the administration. Once again learning with Fuji
Xerox, Xerox reduced its number of suppliers and during this period reduced its parts
cost by 45%. As Xerox learned  and managed to obtain a more stable position, the same
thing was happening at Fuji Xerox. Around 1990 a large part of the copiers
commercialized by Fuji Xerox were based on their own projects and the majority of low
cost Xerox and Rank Xerox machines were manufactured by Fuji Xerox.

      At the same time Xerox and Fuji Xerox started to work more closely. To improve
communications the principal  executives started to have meeting at head office twice a
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year. Besides, worker interchange programs were organized. Joint research projects
were organized to avoid duplicating efforts.

      An object of this more intimate collaboration was to compete with Canon in the field
of computer printers. Canon dominated the printer mechanism market being the leading
supplier to Hewlett Packard, as well as using them in their own printers. In 1991 Xerox
and Fuji Xerox established Xerox International Partners whose mission it was to
commercialize Fuji Xerox printer mechanisms outside Japan. This new alliance also put
Fuji Xerox in closer contact with North American consumers.

      The negotiations to organize this new alliance, which took more than one year, were
revealing in terms of the attention to all aspects ªMany intelligent people have tracked all
the ways in search of future problemsº said, Jefferson Kennard, Xerox director
responsible for the relations with Fuji Xerox to Gomes-Casseres. ªWe dedicate our time
to ©hypothetical© questions. We cancelled the agreement and came back and reaffirmed
it. Due to this search things should run smoothly. Throughout all the discussions we
maintained a long term view.º

      Note particularly that adaptability continues everywhere. Even though Fuji Xerox
have built their reputation in a sufficiently autonomous manner
its administration and its mother companies perceived, in the eighties, that
bigger cooperation was necessary. To their credit the Fuji Xerox, Fuji Photo and Xerox
administration were capable of responding to new challenges and opportunities.

(transcribed text)

Case # 2: Hewlett-Packard and Canon

        Hewlett-Packard is one of two legendary companies in Silica Valley in California
(the other is the Apple). It was founded in 1938 in a backyard in Palo Alto, California by
two engineers who graduated from Stanford University, William Hewlett and David
Packard and their first product was an audio oscillator. Hewlett and Packard managed to
convince the Walt Disney Studios to buy eight such units, that were used to help in the
production of the animated film ©Fantasia©. In 1959 Hewlett-Packard  expanded and set
up operations in Germany and Switzerland. In 1972 introduced the palm scientific
calculator. Today it is in the top ten biggest companies for table computers, printers and
network servers, leader also in integrated systems, test programs and medical
equipment

      However during a  long period this high technology leader insisted in developing its
products alone. The worry of the administration in controlling its own destiny was so big
that HP even manufactured  its own screws for use in the equipment. With the coming of
globalization and growing competition HP realized it would have to change its
philosophy.

      ªI think it is impossible even for a company  the size of HP to have knowledge in
every areaº, said Lew Platt, President of HP in1994. ªIts very important to find partners
for alliancesº (ªTechnology leader of the Yearº,  Industry Week, Jan9, 1995). So along
the years ªHP redefined its ideas on innovation to include thrust of new technologies
developed outside the companyº. In this period HP also made many alliances, none
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more notable or strategic than the association established in the seventies with Canon
Inc., who agreed to develop and supply the mechanisms to be installed in the HP laser
printers, leaders in the market.

      When the first laser printers were launched by Xerox and IBM in the middle of the
seventies they were enormous machines costing hundreds of thousands of dollars and
capabilities destined for the company market.
When developing their own laser printers HP quickly saw the advantage of working with
Canon (Apple Computer also realized this). At the end of 1979 Canon had developed
laser technology similar to the technology used in CD
players and so developed a way of manufacturing a simple printer. Much slower than the
enormous ones available in the market, capable of printing a few pages a minute, the
new printer cost US$3500.00.The combination of a relatively low price with quality, the
laser generated an enormous market that ranged from small companies to autonomous
professionals.

      At this stage neither of the two companies were strangers to the field of alliances –
Canon from its headquarters in Tokyo signed up alliances, the objective of which was to
align the Canon technology with the commercial capabilities of other companies. Using
this alliance strategy, Canon grew enormously. In 1981 for example, it was
approximately the size of Nikon. Boosting its capacities to form a group of alliances
Canon became four times the size of Nikon in less than ten years. For a long time
though the company remained essentially Japanese. Founded in 1993 by Takeshi
Mitarai and Saburo Uchida and at that time known as Seiki Kogaku Kenkyusho, Canon
was the first Japanese company to create a 35mm camera. It was called Kwanon after
which became Canon, which the company adopted. Afterwards and still retaining its
strong position in photography, Canon developed an even bigger and more profitable
business in office equipment, notably copiers, printers, fax and computerized systems. It
also became a manufacturer of renown of machines for the production of semi
conductors and finally medical equipment. It was a consequence of the desire to grow in
these areas that Canon concluded it had better have foreign partners.

      “The search for partners in Japan is a futility”, said the then superintendent of Canon,
Horoshi Tanaka. “Silica Valley is ten maybe twenty years in front of anywhere else in the
world. America has no equal in any area of computer hardware and software”. (“In the
digital derby ,there’s no inside lane”, Business Week,  November 18,1994 ).

     For Hewlett Packard also the alliance HP-Canon, put together by John Young,
predecessor to Platt in the presidency, followed a chain of other alliances such as with
Hitachi (for the arquitecturing technology of precision chips) ,Yokogawa (logic systems),
Northern Telecon (systems development of microprocessors), Sony (audio digital tapes),
Arthur Andersen (Administrative consulting for integrated manufacturing by computers) –
and Canon for “intelligent” typewriters.

   When the alliance was confirmed Canon took it on themselves to build the component
that in fact applies the toner on the page. HP would supply the software and the
microprocessors that control the operation of the motor. HP would make itself
responsible for the commercialization of the printers. “Our essential knowhow is in
uniting and incorporating the format and the electronic accessories which make the
components carry out their functions in the best possible way when doing sales or
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marketingº, said Platt. ªTherefore this is an example of finding a partner with
complementary essential strengthsº.

      The alliance served each partner well. HP obtained a reliable source with
sophisticated essential technology for a lot less than it would have spent if it had done
its' own development. For Canon the alliance (and a similar partnership with Apple to
supply Macintosh compatible printers)  made it possible to increase its market share and
dominate this area far beyond the sales of their own printers.

      Notwithstanding, the alliance HP-Canon united great technological competitors.
Even during the long years of the alliance for the manufacture of laser printer
mechanisms, Canon and Hewlett Packard continued to be big competitors in  laser
printer, colored ink jet printers and others. For example,  the alliance took the launch of
the HP laser jet line which quickly attracted their true followers. Canon offered additional
features while maintaining the same cost - unlimited expansion sources. HP had to do
the same to offer benefits to its consumers.

      One of the reasons that led HP to form alliances was that IBM was leader in high
technology in the sixties and seventies. In the same way that companies today try every
way to avoid sector leadership by Microsoft and Intel, the companies at that time were
motivated to face the giant IBM. The alliances were an important part of the strategy.
ªWe would not have such a successful laser printer business if it were not for the strong
alliance we have with Canonº, said Platt.

ªWe considered them the best manufacturer of laser printer components in the marketº.

      ªThe market has been easier and relationships as wellº, he continued ªyour partners
were your allies and your competitors your enemies. Today the people with whom we
compete on one day, are our partners the following day. Alliances are essential. We
cannot do everything aloneº.

(transcribed text)

 Case #3: Marlim Oil field, Brazil.

1. List of Participants

Associated Companies:

• Banco ABN AMRO S.A.
• Banco Sul América
• BNDES - Banco Nacional de Desenvolvimento Social S.A.
• BNDESPAR - Banco Nacional de Desenvolvimento Social

Project Coordinators:

• ABN AMRO Bank
• NMR Rothschild Consultoria Financeira Ltda.
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Consortium Leader:

·  Petrobras - Petróleo Brasileiro S.A.
·  Companhia Petrolífera Marlim

Foreign Lawyers office:

·  Dewey Ballantine LLP

Local Lawyers office:

·  Machado, Meyer, Sendacz e Opice Advogados

Auditors Office:

·  Price Waterhouse e Coopers

Independent Engineering Office :

·  Gaffney, Cline & Associates, Inc.
 
The development of the Marlim Field was beneficial to Petrobras and Brazil. The

field is being  expanded to supply the growing internal demand and reduce Petrobras's
and Brazils' dependency on imported oil. This will also improve Brazils' balance of
payments, it is also a source of competitive oil in terms of cost for Petrobras. The
refinery capacity is being adapted to process Marlim's oil in a more efficient way and
which is heavier with low sulfur content.

         Companhia Petrolífera Marlim S.A. (CPM) is a SPC (Specific Purpose Company)
that was formed to facilitate the financing for the  expansion of the Marlim field situated
in the Bacia de Campos. The shareholders of CPM are BNDSPAR (30%), ABN AMRO
(25%) and SUL AMERICA (45%). The Marlim Field has proven reserves of
approximately 2.1 billion barrels; independent contracted engineers believe Petrobras's
estimate is conservative, and produces 250.000 bpd. It is the biggest producing field in
Brazil. The field concession is held by Petrobras (granted in July 1997 under the new
petroleum law) who also operates the field since 1991. Petrobras intends to increase the
production of the field to 500.000 bpd by 2002/3, this increase will demand additional
investments of US$ 2.2 billion in the next five years, resulting in a total investment of
US$ 4.8 billion in the Marlim field. CPM will contribute US$1.5 billion. The major part of
the investments are related to services and equipment such as drillers, flexible tubing
and manifolds.

Petrobras has been developing the field in stages (by using modules); this is a
result of Petrobras's large experience in developing offshore fields.
Due to the size and complex,  Petrobras chose to divide the field in two phases and then
into 5 modules (a module represents a segment of the field
and associated productive installations).
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         The pre–development phases allowed Petrobras to gain more field experience,
identify technologies to be used,  as well as producing oil and gas, which created a cash
flow for the project. Expansion by modules means that the areas of deep water of the
field benefit from the combined operation from the first phases of development. Marlim
will require a total of 145 wells, being 92 oil producing and 53 water injectors. All the
wells used are ‘Submarine Christmas Tree’ types.

         The first phase is already in production and the implementation of phase two
(modules 3, 4 and 5) is being developed. At the moment there are 28 oil producing and
12 water injector wells and the field, as stated , is producing over 250.000 bpd (20o API).
Three FPSOs are being converted. Five drilling towers are in operation and these should
go to nine. Still needed well equipment is being manufactured. The requirements for the
next two years has been contracted and rigid ducts have been installed in modules 1,2
and three. As of today, phase 1 of the Marlim project has been developed within the time
and budget estimated.

Petrobras is an  experienced operator of off shore fields, its leadership in deep
water drilling technology has been proved in various world records, in terms of depth
attained. Among these there is the record of 1027 meters established in 1994, in Marlim
field, and the new record of 1709 meters, established in South Marlim field in 1997.This
proven operational and technological history which will be used on the rest of the project
is similar to that which is being used on Module 1, in operation since 1991. The increase
in production results in a lower cost per barrel.

2.Operational Structure

CPM and Petrobras formed a consortium to administer  the development and production
in Marlim field.
 
·  Petrobras will contribute with investments already made of US$ 2.6 billion and with
future investments of US$ 711 million.
 
·  CPM will contribute with assets and services to be financed by issue of senior debt
bonds and shares to a value of US$ 1.5 billion.
 
·  In compensation for the contributions made to the consortium CPM will have a right to
receive resources generated by future production by Marlim up to 30% equivalent in
reais to the petroleum produced (70% in 1999 and 2002).

·  CPM cash flow will be sufficient to cover in adequate level all costs (including
servicing the debt).
 
·  The operational risks involved were eliminated due to the fact that Marlim is already
producing at sufficient levels to service debts. Construction, development, market,
technology, and reservations risks were also eliminated.
 
·  For its contributions to the consortium CPM will receive from Petrobras payments
calculated on the basis of production and at petroleum prices equivalent to those which
Marlim would sell to the international market.
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·  The portion of the resources due to CPM will be projected in such a way  to be
sufficient to cover all costs, service the debt and shareholder returns.

·  BNDES will place at CPM's availability a rotating line of credit  of
US$ 200 million valid for four years.
 
·  Petrobras will continue to be the concessionaire responsible for the operation and
development of Marlim field.

·  CPM sources and uses:

 a)  BNDES will supply a rotating line of credit of US$ 200 million.

b) The bankers bonds will represent temporary resources for financing expenses
incurred in 1998 and should be refinanced by issue of Eurobills.

 
c) The project can support the integral repayment of the bankers bonds in 1999 even if

they have not been renewed and/or refinanced with an international issue.
 

 3. Operation agreements

Transaction agreements.
 
·  The principal agreements that govern a transaction are:

1 Consortium agreement
2 Support agreement

3.1 Consortium Agreement

·  The consortium agreement is one made between Petrobras and CPM that covers
the development and production of the Marlim field.
 
·  The agreement requires that Petrobras and CPM contribute with certain assets to
the consortium in exchange for the rights to future petroleum production or resources
coming from it.
 
·  CPM's rights to future production were projected to be sufficient to cover the
present expenses (including servicing the debt) and shareholder returns.
 

3.1.1 Petrobras Obligations
 

·  Contributions to the consortium.
- Contribute to the consortium realized investments in the field up to December

31st 1997 (US$ 2.6 billion approx.)
- Contribute to the consortium a further US$ 711 million necessary for future

investments  in the field during the next five years.
 
·  Develop, operate and guarantee sufficient production in the field.



60

- Petrobras will be responsible for the future production and operation of
Marlim field.
- Petrobras is committed to maximize production.
- Petrobras will assume total and exclusive responsibility for the operation

and maintenance of all structures (platforms, etc.)  used in the field.
- Refine and/or sell the extracted oil from Marlim field.
- Petrobras will assume all operational costs involved in the oil production.

 
• Act as consortium leader.

- Petrobras will represent the consortium in all aspects connected with
Marlim.

- Petrobras will negotiate on CPM’s behalf the acquisition of all items and/or
services contracts.

3.1.2  Companhia Petrolífera Marlim Obligations
 
 Marlim’s only obligation to the consortium will be  equipment and services
acquired or contracted with income from any issue of senior debt bonds or
shares. This value is limited to US$ 1.5 billion. CPM will retain ownership of the
acquired equipment.
 

3.1.3 Future production rights
 

• Companhia Petrolífera Marlim
- In exchange for contributions to the consortium, CPM will have the right to

receive from Petrobras a participation in the total value of Marlim’s
production. This value will be calculated as a percentage of Marlim’s
production and equivalent to the price of world petroleum in reais.

 
• Petrobras

- Petrobras has the right to the value of the rest of Marlim’s production.

3.1.4 Duration
 

• The consortium agreement will terminate when all CPM’s obligations (including
servicing the debt) have been paid (estimated time: 10 years).

 

3.2 Support Agreement
 
• The support agreement is an agreement between CPM and      Petrobras, which
details the relation between Petrobras and the consortium.
 
• Other terms.

 
-  Ten percent reserve of the principal and 12 months to cover servicing

the long term debt, financed at the very start of the operation;
-  Petrobras is obliged to cover any shortfalls that may occur in the fund if the same

was used for debt payment.
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- pledge 70% of Marlim' s production.

( transcribed text )
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